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CURRENT TOPICS. 





In Arundell v. Bell, recently decided by 
the English Court of Appeals, the late learned 
master of the Rolls, Sir George Jessel had 
occasion to discuss the nature of the good 
will of solicitors’ business. Said he: ‘The 
first point that strikes one is this, whether in 
an ordinary case of a solicitors’ partnership 
there is any goodwill to sell. 

Now in an ordinary case, especially where, 
as in this case, the offices do not belong to 
the firm, it is difficult to see what there is to 
sell.* * * * Then you can not sell the 
client’s papers, which are the most valuable 
things of all. A man often does get the pa- 
pers of another solicitor, but it is illegal. 
* * * * Then what are you to sell? 
You might sell the debts or bills of costs due 
from the clients, but that would not be good- 
will. 

The only other suggestion made is, that 
you can sell the right of the firm’s name. I 
take it you can not. According to our prac- 
tice it is wrong. I will not say it is penal. 
A solicitor must not issue a writ except in his 
own name. He can and may, and sometimes 
does associate with his own name the name 
of a dead partner whose name also appears, 
but a solicitor must not, according to any 
rules, issue writs in the name of another 
solicitor. 

Therefore it appears to me that there is 
nothing analogous to the goodwill in an ordi- 
nary trade, which you can sell, in the case of 
a partnership of living solicitors. 
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That the common law rule that the recov- 
ery in an action for damages is based upon 
pecuniary injury actually sustained, is inade- 
quate to the ends of exact justice, is evident 
from the fact that in several classes of cases 
it is allowable for the jury, after infinitesimal 
pecuniary loss has been proved, to proceed 
to render a verdict based upon the plaintiff’s 
injured feelings and mental sufferings. Such 
are cases of libel and slander, seduction and 
criminal conversation, and many nogligence 
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cases. It is unquestionably a misfortune 
that the law should be compelled to pursue 
the by-ways of indirection in order to reach 
the ends of justice, and the ugly features of 
this evil are never presented in a stronger 
light, than when seen through the circum- 
stances of some particularly ‘‘ hard case,’’ 
which rests just across the dividing line and 
embodies all the elements requisite for a re- 
covery save only the formal one of some 
slight pecuniary loss. Such a one was the 
case of Gulf etc. R. Co. v. Levy, recently 
decided, and very correctly decided by the 
Supreme Court of Texas. It was alleged 
that while plaintiff’s son and his son’s wife 
were in the country, his son’s wife was taken 
violently sick and gave birth to 4 child, 
and that she died on the evening of the 
30th of September and that the child died 
soon after; that plaintiff's son was among 
strangers, without money and in desperate 
need of assistance and help from plaintiff; 
and that immediately upon the death of his 
child he delivered a telegram to defendant, 
paying the charges thereon and informing it 
of the importance of its prompt transmission 
and delivery. That defendant failed to de- 
liver it until after the lapse of twenty-four 
hours; that by the delay plaintiff was pre- 
vented from going to his son’s assistance and 
from supplying him with money ; that his son 
was compelled to borrow money from strang- 
ers and was deprived of the presence of his 
father and mother in his sore trial, and * 
was compelled, a stranger in a strange 
land, to be the only mourner at his 
wife and child’s funeral; that plain- 
tiff had suffered the keenest disappointment 
and sorest grief at being deprived of the priv- 
elege of being present at the burial of his 
daughter-in-law and grand-child, and of re- 
lieving his son’s wants. A demurrer to the pe- 
tition was sustained and very properly. And 
yet if it had appeared that plaintiff had sus- 
tained pecuniary damages to the amount of a 
quarter of a dollar as the consequence of de- 
fendant’s negligence a very different conclu- 
sion might have resulted. When it is consid- 
ered how nearly an agency like the telegraph, 
affects interests of the community, much 
higher and more important than mere pecun- 
iary advantage or disadvantage, it does seem 
as if the time were ripe for a change in the 
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DONATIO MORTIS CAUSA. 





Gifts are defined by Bouvier, to be volun- 
tary conveyances of two kinds,inter vivos and 
causa mortis. Gifts inter vives, as the name 
implies, are made between living persons, and 
the termination of life lends no part to the 
agreement. When once made they are irrevo- 
cable." 

But gifts causa mortis are made on ac- 
count of, or, in prospect of, death, and may 
be revoked. This revocation may take place 
in four ways: First; By the death of the 
donee prior to that of the donor.? Second ; 
By the recovery of the donor from his illness, 
or by the escape from his peril. Third; By 
the revocation of the gift by the donor before 
his-death.* Fourth; By the failure of assets 
to meet the liabilities of the deceased donor.® 
With the exception of these differences a 
donatio causa mortis is exactly in the nature 
of other gifts.® 

The subject of gifts causa mortis is an old 
one, the earliest mention of them being made 
in the Bible,? while Homer,® Euripides,? and 
Plutarch? refer to them. From these facts 
it will be safe to say, I think, that the law has 
adopted them from a state of nature. 

There can be no doubt but that the common 
law received them from the jus ctvile Roman- 
orum, as we find donatio mortis causa fre- 
quently referred to in the works of the civil 
law ;1 while modern authorities admit that it 
was borrowed from this source.’ But these 
gifts were regarded somewhat differently in 
the civil law from what they are at the present 

12 Kent’s Com. 440. 

2 Meach v. Meach, 24 Vt. 591; 2 Schoul. Pers. Prop. 
177. 

8 Michener v. Dale, 23 Pa. St. 59; Raymond v. Sel- 
lick, 10 Conn. 480; Weston v. Hight, 17 Me. 287; Par- 
ish v. Stone, 14 Pick. 198; Blanchard v. Sheldon, 43 
Vt. 512. 

4 Jones v. Selby, Pree. ch. 300. Bunn v. Markham, 7 
Taunt. 224; Packer v. Masston, 27 Me. 196. 

5 Basket v. Hassell, U. 8. Sup. Ct., Mch. 1888, 16 
Cent. L. J. 847; Pierce v. Bank, 120 Mass. 426. 

62 Schoul, Pers. Prop. 122. 

7 Genesis, ch. 48, v. 22. 

8 Ody. Bk. 16. 

® Alcestis 1. 1020. 

16 Lives; Solon. 

11 Sander’s Justinian, 218, 219; 2 Domat’s Civil 
Law, Cush. ed. sec. 8472; Hunter’s Roman Law, 782, 
738. 

13 Hedges v. Hedges,Prce.Ch. 269; Wells v. Tueker, 
3 Bin. 870; Headley v. Kirley, 18 Pa. St. 826; Gass v 
Simpson, 4 Caldw.'188; Basket v. Hassell, 8 Bis. 308; 


2 Kt. Com. 444; 1 Story Eq. sec, 607; 1 Spence Eq. 
196, 





time. They might have been made, accord- 
ing to Justinian,?* under a suspicion or dis- 
trust, of the approach of death, and were in 
the nature of legacies. While at one time it 
was required that, in order to sustain one of 
ghese gifts as valid, five witnesses must testi- 
fy to the fact that it was made as alleged.’ 
Gaius informs us that the amount, which 
could there be transferred, was limited from 
time to time, as was found necessary to pre- 
vent the donor from disposing of his entire 
estate tothe injury of his heir. At the 
common law, however, the donor, when he 
makes the gift, must have good cause to be- 
lieve that his decease is near; !° but it does 
not require the presence of witnesses ;!7 and 
there is no limitation to the amount,?* al- 
though there has been some attempt to estab- 
lish one.2® But it allows only personal prop- 
erty to be disposed of in this manner.” Be- 
sides these principles, which I have briefly 
enumerated, there are three others, which are 
of the greatest importance. Without them 
the donation can not be sustained, and no one 
of them alone will render the gift valid, but 
each must be supported by the other two. 
First; The donation must be made in the 
prospect of the donor’s death from a present 
sickness, or from some near and apprehended 
peril.24_ Second; The donor must die, while 
that sickness, or that peril is upon him.?4 
Third ; There must be a delivery of the prop- 
erty, which is the subject of the gift.?° 

At first it was generally understood that the 


18 Sandar’s Justinian, 218, 219. 

1442 Kent’s Com. 444; Headley v. Kirbey, 18 Pa. 
St. 826. : 

15 2 Schoul. Pers. Prop. 124. 

161 Pars. Cont. 236; 2 Schoul. Pers. Prop. 151; 
1 Rop. Leg. 8; Will Eq. 553, 554; Headley v. Kirbey, 
18 Pa. St. 326; Grattan v. Appleton, 3 Story 755; 
Thompson v. Thompson, 12 Tex. 327. 

17 Irish v. Nutting, 47 Barb. 870. 

18 Michener v. Dale, 23 Pa. St. 59; 2 Suhoul. Pers. 
Prop. 1651. 

19 Headley v. Kirbey, 18 Pa. St. 326; Marshall v. 
Berry, 13 Allen 48; Meach v. Meach, 24 Vt. 591. 

20 Raymond v. Sellick, 10 Conn. 480; Michener v. 
Dale, 23 Pa. St. 59; Wells v. Tucker, 8 Bin. 366; 
Meach v. Meach, 24 Vt. 591; 3 Redf. Wills 822; 1 
Tom. Law. Dict. 

21 Grymus v. Hone, 49 N. Y. 17; Irish v. Nutting, 
47 Barb. 370; Smith v. Dorsey, 38 Ind. 451; Tayler v. 
Henry, 48 Md. 550. 

22 Tate v. Leithead, Kay 658; Bunn v. Markham, 
7 Taunt. 224; Grattan v. Appleton, 3 Story 755; 
Douney v. Smith, 3 Ired. Eq. 268; Shirley v. White- 
head, 1 Ired. Eq. 180; Parish v. Stone, 14 Pick. 198; 
Grymus v. Hone, 49 N. Y. 17; McCarty v. Kearman, 
86 Ill. 291. 

33 Basket v. Hassell, 16 Cent. L. J. 347. 
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gift must be made in the prospect of death 
from sickness alone, and the earlier decisions 
contain no mention of any other cause.2* But 
the rule has been gradually extended, until it 
is now admit‘ed, in this country at least, that 
the gift may be made in apprehension of ex- 
treme danger. Chancellor Kent, probably, 
took the first step in this direction,and he has 
been followed in the majority of cases.7° 
From examination it would seem, that the 
English authorities are adopting the same 
rule ;7° and this was, undoubtedly, the civil 
law view of the subject.27 

According to some cases,” anticipated 
death from old age will support the gift, but 
we think such a donation ought not to be sus- 
tained, unless there was clearly some reason 
for apprehending that death was very near, 
and when it came as was expected. It is, 
indeed, difficult to understand why a man 
may not dispose of his property, when he be- 
holds himself in imminent danger of death 
from other circumstances than ill health, es- 
pecially, when, if he were near death on ac- 
count of sickness,he would be permitted so to 
do. 

The second requisite, that death must re- 
sult from the present illness or peril, is well 
established, as. will be seen from an examina- 
tion of the cases cited above. The gift is 
made by the donor only in the prospect of 
immediate death, and there is a condition at- 
tached to it, that if he does not die as ex- 
pected, it shall fail as a gift, and the property 
shall revert to the donor.”9 

In regard to the delivery there has been a 


% Hedges v. Hedges, Prec. Ch. 269; Miller v. Miller, 
8P. Wms. 357; Heust v. Beach, 5 Mod. 351; Blount 
v. Blount, 1 Ves. Jr. 546; Mendith v. Watson, 23 E. 
L. & Eq. 250; Merchant v. Merchant, 2 Bradf. 432; 
Grattan v. Appleton, 3 Story 755; Raymond v. Sellick, 
10 Conn, 480; Chase v. Redding, 13 Gray 418; 2 Cool- 
ley’s Bl. 514; 1 Wms. Executors 770. 

252 Kent’s Com. 544; Parish v. Stone, 14 Pick. 
198; Craig v. Kittridge, 46 N. H. 57; French v. Ray- 
mond, 89 Vt. 623; Irish v. Nutting, 47 Barb. 870; 
Dexheimer v. Gantier, 34 How. Pr. 472; Grymes v. 
Hone, 49 N. Y.17; Michener v. Dale, 28 Pa. St. 59; 
Baker v. Williams, 34 Ind. 547; Virgin v. Gaither, 42 
Ill. 89; Shagag v. Perkins, 4 Box. 273; Thompson y. 
Thompson, 12 Tex. 327. 

26 Duffield v. Elwes, 1 Bligh. 497; Bunn v. Mark- 
ham, 7 Taunt. 224; 4 Burn’s Ecc. Law 139. - 

27 Irish v. Nutting. 47 Barb. 370. 

% Grymes v. Hone, 49 N. Y. 17; Vandermark v. 
Vandermark, 55 How. Pr. 408; Edwards v. Jones, 7 
Sim. 325. 

29 McCarty v. Keaman, 86 Ill. 291; Halley v. Adams, 
16 Vt. 206; Tom. Law. Dict. see Legacies, 8 Redf. 
Wills, 322. . 





great discussion, but it is now settled beyond 
controversy that it is necessary.°° This de- 
livery may be made by some person at the re- 
quest of the donor,*! and the property may be 
delivered to a person other than the donee, 
but for the latter’s benefit.°? This delivery, 
however, must, in all cases, be complete, and, 
perhaps this may be best expressed by saying 
that the donee must reduce the property to 
his possession before the death of the donor.** 
Danatio perficitur possessione accipientis.** 
And, whether the property has been suflicient- 
ly delivered by the transfer of a symbol, will 
depend, in the majority of cases,on this act of 
the donee. 

We have rapidly gone over the subject of 
gifts causa mortis, but there remains one 
question concerning which there has been 
great variance, and which has not been finally 
settled. 

That question is, what expectation, or pros- 
pect of death, is sufficient to permit such a 
disposition of property; what degree of sick- 
ness or peril must the donor be in at the time 
of the donation, to have the courts sustain 
his action, and pronounce the gift a valid 
one? 

We have seen that a gift mortis causa must 
be made with a view todeath, and that this 
view may arise either because the donor is in 
prospect of death from some sickness, or be- 
cause he is in danger from some external 
peril, and, further, that the sickness or peril 
must result fatally to the donor. But many 
cases hold that it is sufficient that the donor 
be in contemplation of death,® and from this 
it might seem, that, if the donor realized, at 


30 Camp’s. Appeal, 36 Conn. 88; Darand v. Taylor, 
52 Ia. 508; Wing v. Merchant, 57 Me. 383; Taylor v. 
Henry, 48 Md. 550; Pierce v. Bank, 129 Mass. 425; 
Trorlicht v. Weizincher, 1 Mo. App. 482; Curry v. 
Powers, 70 N. Y. 212; Dean v. Dean, 43 Vt. 337; Wil- 
cox v. Matteson, 58 Wis. 23; Basket v. Hassell, 16 
Cent, L. J. 847; Moore v. Moore, I. R. 18 Eq. 474. 

81 Michener v. Dale, 23 Pa. St. 59; Sessions v. 
Moseley, 4 Cush. 87. 

®Gass v. Simpson, 4 Coldw. 288; Borneman v. 
Sedlinger, 15 Me. 429. 

33 Basket v. Hassell, 16 Cent. L. J. 487; Ashbrook 
v. Ryan, 2 Bush. 228; Nicholas v. Adams, 2 Whart. 


17. 

84 Jenk, Cent. 109. 

35 Walter v. Hedges, 2 Swanst 97; Duftield v. Elwes, 
1 Bligh. 497; Staniland v. Willott, 3McN. & G. 664; 
Pathrick v. Freind, 2 Colly 362; Raymond v. Sellick, 
10 Conn. 480; Bank v. Balcom, 35 Id. 351; Chaplin v. 
Suber, 56 How. Pr. 46; Champerey v. Blanhard, 39 
N. Y. 111; Gass v. Simpson, 4 Coldw. 288; Cutting v. 
Gilman, 41 N. H. 150; Pierce v. Bank, 129 Mass. 425. 
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any time, whether there was particular dan- 
ger or not, that he was destined to die, that 
this will sustain the gift. There is a great 
probability that the courts have been using 
this expression ‘* contemplation of death”’ in 
avery careless manner, which has given rise 
to considerable dissgreement. Some cases, 
however, limit the expression in such a way 
that the meaning is readily seen.* 

Again such expressions as anticipation * 
of death, apprehension® of death, expecta- 
tion®® of death, and prospect 4° of death are 
used, often without the necessary and proper 
qualifying and limiting words. The cdse of 
Gourley v. Lisenbigler*! endeavored to ex- 
plain and harmonize these expressions, by 
saying that they apply to death bed disposi- 
tions. But there are authorities *? which hold 
that the simple contemplation of death is 
sufficient. Mr. Burns, in his work on eccle- 
siastical law saying, ‘‘a gift in prospect of 
death is where a man moved with the eonsid- 
eration of mortality, doth give and deliver 
something to another to be his, in case the 
giver die.’’ In Walter v. Hodges it is held, 
that it is not necessary for the donor to be in 
his last illness, but, if he makes the gift in 
contemplation of death, and expresses him- 
self to that effect, this is sufficient to sustain 
it, and Nicholas v. Adams lays down the same 
rule. Virgin v. Gaither, Baker v. Williams, 
and Gass v. Simpson are cases, where sold- 
iers, about to depart for the war, gave away 
their property thinking they might never re- 
turn, and the gifts were sustained as valid 
causa mortis. 

But gifts made under these circumstances 
ought to be treated as made inter vivos. 

% Trish v. Nutting, (47 Barb. 370; Parish v. Stone, 
_ 14 Pick. 198; Shagog vy. Perkins, 4 Bax. 278; Halley v. 
Adams, 16 Vt. 206; Smith v. Kittredge, 21 Id. 288; 
Thompson v. Thompson, 12 Tex. 327; Meredith v. 
Watson, 23 E. L. & Eq. 250. 

37 Virgin v. Gaither, 42 Ill. 39; Thompson v. Thomp- 
son, 12 Tex. 327. 

38 Spratty v. Wilson, 1 Holt. 10; Delmotte v. Taylor, 
1 Redf. 417; McUarty v. Kearnan, 86 Ill. 291; Craig v. 
Kittredge, 46 N. H.57. 

389 Michener v. Dale, 28 Pa. St. 59; Nicholas v. 
Adams, 2 Whart. 17; Knott v. Hogan, 4 Met. (Ky.) 
99; Baker v. Williams, 34 Ind, 547; Huntington v. 
Gilmore, 14 Barb. 248; Vandermark v. Vandermark, 
55 How. Pr. 408; Dresser v. Dresser, 46 Me. 48; Far- 
queharson v. Cale, 2 Colley 362. 

40 Tate v. Hilbert, 2 Ves. Jr. 111. 

41 Gourley v. Leisenbigler, 51 Pa. St. 845. 

42 Burns Ecc. Laws, 189; Walter v. Hedges, 2 


Swanst. 97; Spratty v. Wilson, 1 Holt. 10; Virgin v. 
Gaither, 42 Ill. 39; Nicholas y. Adams, 2 Whart, 17 





On proving that the donor’s view of death 
was merely some apprehension, the gifts cer- 
tainly cannot be sustained as causa mortis. 
If the idea of the donor that his death was- 
approaching should prove to be a reality, and 
he should die immedietely after the gift was. 
made, it would be extremely difficult to say 
that such was not a good gift causa mortis. 
In such a case courts would probably hold, 
that the donor had knowledge of some secret 
and internal illness,apparent to him alone,and, 
with a view to these facts gave away his 
property. But, if, after he has thus disposed 
of his effects, he should continue to live, the 
gift cannot be regarded as valid causa mortis. 
If itis valid, it may be revoked, or rather, 
the fact of his not dying will, of itself, revoke 
it.4* This being true, it will follow that the 
subject of gifts will become a fruitful source 
litigation. In many instances the donor, be- 
ing induced by anger, or by other circum- 
stances, would deciare that the gifts were 
made in contemplation of death, and, as such,. 
they were intended to take effect, when this 
was not the case. The result would be that 
many gifts valid inter vivos would be revoked. 

But can gifts made under such circum- 
stances be held void? 

The mainspring of these gifts is the pros- 
pect of death. Ifwe take away this prospect,. 
for the vague idea of death cannot be suffic- 
ient to support the gift, it would seem that it 
must be void. But this would benefit the 
donor as muvh as to hold the gift valid, and 
the same results would follow. True gifts. 
inter vivos would be overthrown at the will of 
the donor. 

How, then, must a gift, made under these 
circumstances be regarded ? 

If the vague apprehension of death can not 
be regarded as a sufficient prospect of death, 
the gift made under these circumstances be- 
comes simply a gift made between living per- 
sons, and, as such, must stand irrevocably. 
We therefore lay down the rule that it is not. 
enough, that the donor has in mind the mor- 
tality of man, and the mutability of human 
events; nor is it sufficient that he has a gen- 
eral and vague idea that death is near him, 
while apparently there is no peril imminent.** 


43 Meach v. Meach, 24 Vt. 591. 


4 Trish v. Nutting, 47, Barb. 370; Dexheimer v.. - 


Gautier, 84 How. Pr. 472; Shagog v. Perkins, 4 Bax. 
278; Headley v. Kirbey, 18 Pa. St. 826; Thompson v. 
Thompson, 12 Tex, 827; Grattan vy. Appleton, 3 
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These death bed dispositions of property* 
are so subject to undue influence and fraud,*® 
that some authorities say that the law regards 
them with a jealous eye.*” It is important, 
therefore, to arrive at some general rule by 
which it may be discovered whether or not the 
gift can be sustained. The courts hold, that 
the fact that death results from the illness 
impending when the gift is made is presump- 
tive evidence that it was given in sufficient 
prospect of death.** 

That the gift must be made in the last ill- 
ness there can be no doubt. It is made sim- 
ply because the donor is in fear of his de- 
cease, and realizing his condition, bestows it 
upon one whom he prefers should have it, 
rather than that his heir should take it; but, 
at the same time, he prefers that, if he should 
survive, the property may become his again. *® 

Some cases hold that the donor must be in 
extremis, when he makes a valid disposition 
of his property causa mortis;©° but the better 
authorities, in this country, deny that this is 
necessary ,®! and this is tie true view. 

Although we have adopted the plan of 
transferring property by will, made in view 
of death, and although this apparently gives 
every opportunity necessary, still we must pay 
sowe respect to the wishes of a dying man, 
especially, when they are so protected that 
fraud is almost impossible. And it is much 
better that an occasional gift causa mortis 
should be sustained unfairly, than that many, 
made in good faith, should fail. 

When the gift is occasioned by the sickness 
of the donor he must be languishing upon his 


Storey 755; 1 Loper Legacies 8, Will. Eq. 554; 3 Redf. 
Will 322; 2 Schoul. Pers. Prop. 151. 

45 2 Cooley’s Bl. 514. 

4# Bedeil v. Carll, 33 N. Y. 851; Grymes vy. Hene, 49 
N. Y. 17; Delmotte y. Taylor, 1 Redf. 417; Hatch v. 
Atkinson, 56 Me. 324; Powell v. Leonard, 9 Fla. 359, 

47 Westerlo v. De Witt, 35 Barb. 215; Hatch v. At- 


\kinson, 56 Me. 824. 


48 Walter v. Hodges, 2 Swanst. 97; Gosnahan v. 
Gride, 15 Moore P. C. C. 215; Meach v. Meach, 24 Vt. 
501; 1 Wms. Exctrs. 846; Will Eq, 554. 

#Sandar’s Justinian, 219. 

50 Hedges v. Hedges. Prech. Ch. 269; Edwards y. 
Jones, 7 Sim. 825; Gardner v. Parker, 3 Mad. 184; 
Priee y. Hazelton, 20 Johns. 501; White v. Wager, 23 


. Barb. 261; Waring v. Edwards, 11 Md. 424; Powell vy. 


Leonard, 9 Fla. 359. 

51 Trish v. Nutting, 47 Barb. 370; Adams y. Nicho- 
las, 1 Miles 96: Nicholas v. Adams, 2 Whart. 17; 
Grymes v. Hine, 49 N. Y. 17; Gass v. Simpson, 4 
Coldell. 288; Gary Prob. Law § 681; Spratty v. Wil- 
son, 1 Holt. 19; Meredith vy. Watson, 23E. L. & Eq. 
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death bed,®? andin such dangerous illness 
that he is led to believe that it will terminate 
fatally. When the donation is made because 
the donor fears that death is approaching 
from some external danger, that dar ger must 
be reason to believe it so.5* 

We would then define a donatio mortis causa 
to be a gift made by one person to another 
for the sake of death, the donor being dan- 
gerously ill, in his last illness, and aware that 
it will, in all probability, prove fatal, or, 
being cognizant of the near approach of an 
imminent and particular external peril, which 
leads him to expect immediate death, by de- 
livering either himself, or by some person for 
him, to the donee, or some third party, per- 
sonal property, which the donee actually re- 
duces to possession before the decease of the 
donor, the gift being made upon the condition 
that, if he escapes the periculum mortis, or if 
the donee die first, that it will be revoked, or 
that it may be revoked by the donor at any 
time before his decease. 

Harris RIcHARDSON. 

Madison, Wis. 


5? Lawson v. Lawson, 1 P. Wms. 404; Irish v. Nutt- 
ing, 47 Barb. 870; Shagog v. Perkins, 4 Bax. 278; 
Borneman y. Seddinger, 15 Mo. 429; Thompson vy. 
Thompson, 12 Tex. 327; Chase v. Redding, 13 Gray 
418; Meach v. Meach, 24 Vt. 591; 1 Fonb. Eq. 279. 

53 Trish y. Nutting, 47 Barb. 370; Dexheimer vy. 
Gautier, 34 How. Pr. 472; Blanchard vy. Sheldon, 43 
Vt. 512; Rhodes v. Childs, 64 Pa. St. 18; Nicholas v. 
Adams, 2 Whart. 17; Spratty v. Wilson, 1 Holt. 10; 
8 Redf. Wills 322; 2 Schoul Pers. Prop. 122; Gary 
Prob. Law § 681. 





WAYS OF NECESSITY BY IMPLIED 
RESERVATION, EXCEPTION, OR 
RE-GRANT. 





Thongh it cannot be said to be a matter of 
doubt upon the authorities directly bearing 
upon this branch of the subject, that a way of 
necessity is impliedly reserved where a man 
grants away all the land surrounding his 
close, yet authorities—and very respectable 
authorities—are to be found to support the 
opposite view; and we submit that it is a fair 
subject of debate whether the current of dir- 
ect authority which now tends towards the 
affirmative of the proposition is due té6 any 
exact principle. 

So many cases are to be found in which it 
has been taken for granted that such a way 
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exists, and so many, in which it is expressly 
decided that such a way exists, that it would 
be useless to cite them. We content our- 
selves with reference to several representa- 
tive cases. In Holmes vy. Goring? it was 
distinctly asserted that the way arose by im- 
plication. Best, C. J., said, ‘* If I have four 
fields, and grant away two of them over 
which I have been accustomed to pass, the 
law will presume I reserve a right of way to 
those which I retain: but what right? The 
same as existed before? No; theold right is 
extinguished, and the new way arises out of 
the necessity of the thing.’’ This case has 
been so often cited that its authority is un- 
doubted. 

In Davis v. Sear,” decided in 1869, the de- 
fendant took an assignment of part of a 
leasehold property upon which buildings were 
being erected. At the time, he saw or could 
have seen the plans, and a plan was annexed 
to his deed, and an archway with paved way 
was standing complete on the land assigned to 
him. At the time of the assignment to him 
there was access to certain mews across lands 
of the assignor, but the plan of the proposed 
buildings showed that, when completed, they 
would shut off all means of approach to the 
mews except through the archway. It was 
held that the assignor had reserved by impli- 
cation a way of necessity to the mews by 
means of the archway which he had parted 
with to the defendant. Lord Romilly, M. R., 
in giving judgment, said, ‘‘In that state of 
things it is contended that to argue that the 
way through the archway was a way of neces- 
sity is absurd, as other means of access could 
be and were used; but notwithstanding the 
apparent plausibility of this argument, I am 
of opinion that this is and was a way of 
necessity ; that it was apparent that it was, 
that the defendant had notice that it was, and 
that it is not in his power to dispute that it 
was. In the first place, he saw distinctly the 
archway ; he bought the house subject to the 
subway; for what purpose did he suppose 
that the archway was made, unless as a mode 
of access? * * When all this is done, he 
says this way may be a way of necessity now, 
but till the buildings and houses were com- 
pleted it was not so, you might have driven 
across the fields, and therefore I had no 


12 Bing. 76. 
2L. R. 7 Eq. 427. 


7 





notice. I think that this is not language 
which a Court of Equity will allow a defend- 
ant, situated in the position of this defendant, 
to use.”’ 

The City of London v. Riggs,? was decided 
in 1880. Sir George Jessel, M. R., in giving 
judgment, treats the question as beyond dis- 
pute. The main question in the case was as 
to the mode of user of a way of necessity—a 
new point—and the case did not turn upon 
the existence of the right. The learned 
Master of the Rolls, however, declares the 
law as follows: *‘ The right to a way of nec- 
essity is an exception to the ordinary rule that 
a man shall not derogate from his own grant, 
and the man who grants the surrounding land 
is in very much the same position as regards 
the right of way to the reserved close as if he 
had granted the close, retaining the surround- 
ing land. In both cases there is what is 
called a way of necessity; and the way of 
necessity, according to the old rules of plead- 
ing, must have been pleaded as a grant, or 
where the close is reserved, as it is here, as a 
re-grant.”’ 

In Turnbull v. Merriam,* the question is 
treated as a settled one upon the authorities. 
In that case it appears that H. owned a piece 
of land from which he used to pass by suffer- 
ance over R.’s land, on the east, in order to 
reach the highway. He could get out of his 
own land by a lane on the west. He con- 
veyed to M. a piece between what he re- 
tained and the lane, thus leaving himself no 
rightful means of access to the highway, un- 
less he had one over M.’s land. He then 
conveyed to the plaintiff a piece of what he 
had retained lying to the extreme east of his 
land and adjoining R’s land. R closed up 
his land and shut out all access to the high- 
way from that point, and it was held that the 
plaintiff had a right of way of necessity over 
M.’s portion to the lane. 

In the well considered case of Wheldon v. 
Burrows,® the authorities are gathered up and 
their effect is shortly stated as follows: ‘‘ In 
the case of a grant you may imply a grant of 
such continuous and apparent easements or 
such easements as are necessary to the reas- 
onable enjoyment of the property conveyed, 
and have in fact been enjoyed during the 

3 L. R. 13 Chy. Div. 798. 


414 U. C. 265. 
5 L. R. 12 Chy. Diy. 31, at p. 58. 
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unity of ownership, but with the exception 
which I have referred to of easements of nec- 
essity, you canrot imply a similar reservation 
in favor of the grantor of land.’’ Lord Jus- 
tice Thesiger, who delivered the judgment 
from which we have quoted, referred to Baron 
Martin’s judgment in Pinnington v. Galland,® 
where he says, ‘‘It no doubt seems extraor- 
dinary that a man should have a right which 
certainly derogates from his own grant; but 
the law is distinctly laid down to be so, and 
probably for the reason given in Dutton v. 
Taylor,’ that it was for the public good, as 
otherwise the close surrounded would not be 
capable of cultivation.’’ 

These cases are open to criticism. Lord 
Romilly, in Davis v. Sear,bases his judgment 
almost entirely on the ground that the ser- 


- vient owner had notice that his grantor’s land 


-could not be approached except by a way 
leading over the land conveyed. Lord Jis- 
tice Thesiger merely states the law to be that 
easements of necessity are by law impliedly 
reserved in the cases under consideration, and 
cites with approval, Pinnington v. Galland, 
though without expressly adopting Baron 
Martin’s reason for the law. And Baron 
Martin places it upon grounds of public 
policy, grounds whose existence was practi- 
cally denied two years later by his own court 
in Proctor v. Hodgson,* where it was held 
that when a landlocked parcel of land escheats, 
no way of necessity exists because no grant 
can be implied. Now the reason of public 
policy applies just as much to the case of es- 
cheated land as to any other case. If we 
may look upon the latter case as disposing of 
the public policy grounds, Pinnington v. Gal- 
land is disposed of; and so is as much of 
Lord Justice Thesiger’s judgment in Wheel- 
don v. Burrows as relies upon it. 

We are left with Lord Romilly’s doctrine of 
notice, and the cases which assign no reason 
for the law save the similarity of the circum- 
stances to those of a grant of a landlocked 
parcel. It is easy to conceive cases to which 
the doctrine of notice will not apply at all. 
Indeed, but for the plans in Davis v. Sear, 
the question of notice would probably not 
have come up at all. In the case of a devise 

69 Ex. at p. 12. 
72 Lutw. 1487. 
810 Ex. 824. 


9Serjeant Williams’ note to Pomfret v. Ricroft. 1 
Was. Saund. 823 a. 





to several parties of several closes which com- 
pletely surrounded one close as to which the 
testator dies intestate, the heir would claim a 
way of necessity to the highway. But what 
is there to determine which of the closes is to 
become the servient tenement? The owners 
all took simultaneously by the same title. 
Whatever might be the result in such a case 
it is manifest that the doctrine of notice has 
no application to it. We may, therefore, dis- 
card that doctrine as not generally applicable 
to the question, and regard Davis v. Sear as a 
case sui generis. 

The remaining cases depend either upon 
the opinions of the judges who decided them, 
or upon the authorities cited, which are as- 
sumed to settle the question. Pinnington v. 
Galland, which is apparently disposed of upon 
other grounds, is open to very severe criti- 
cism from another point of view, besides cc n- 
taining an expression of Baron Martin’s dif- 
ficulty in accepting the doctrine. The 
learned baron, in comparing a way by implied 
reservation with a way by implied grant, says, 
at p. 12 of the report, ‘‘There is no doubt 
apparently, a greater difficulty in holding the 
right of way to exist in this case than in the 
other; but according to the same very great 
authority ° the law is the same, for the note 
proceeds thus: ‘Soit is when he grants the 
land and reserves the close to himself ;’ and 
he cites several authorities which fully bear 
him out: Clarke v. Cogge,?° Staple v. Hey- 
don,4 Chichester v. Lethbridge.!*’’ The 
quotation from the note does not express the 
individual opinion of the learned commenta- 
tor, for he criticises very severely the doctrine 
which he states, besides pointing out that one 
of the cases, Staple v. Heydon, rather bears 
out a contrary view. To proceed with the 
quotation from Sergeant Williams’ note. 
‘‘This principle seems to be the foundation of 
that species of way which is usually called a 
way of necessity. It is so in a partial sense, 
because the way is a necessary incident to the 
grant. But it appears to be a term rather too 
comprehensive. For it is not at all improbable, 
that the general signification of this word it 
is, which has thrown some degree of confusion 
upon this subject and been the occasion of an 
erroneous notion, which, for the want of at- 


10 Cro. Jac. 170. 
116 Mod. 1; 3 Ld. Raym. 928. 
12 Willes 72, 73. . 
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tention sometimes prevails, that in all cases, 
whenever a man has a close surrounded by 
the land of another, he is therefore entitled 
to a way over the land for necessity. Thusin 
practice it is not an uncommon thing to plead 
a way of necessity in general terms, without 
specifying the manner whereby the land over 
which the way is claimed, became charged 
with the burden. Soin Staple v. Heydon, 
it is said that if A have a close surrounded 
by the land of another, A for necessity 
has a way over a convenient part of the 
land to his own close, as a necessary incident 
to his close. As if a self-created necessity 
could be, either in law or reason, any justi- 
fication of a trespass committed on another’s 
land. But not to mention thatin the report 
of this case in Raymond’s Reports, there is 
nothing of the sort noticed, and on the 
contrary, Holt, C. J.. expressly says that the 
defendant ought to have pleaded the way of 
necessity in a manner which precisely corre-° 
sponds with the definition of it now attempted 
to be given, a little consideration will satisfy 
us of the error of opinion.’’ This is a very 
different opinion from that of Baron Martin 
in Pinnington v. Galland which professes to 
be founded upon this note, and is not by any 
means correctly interpreted by that learned 
judge, when he says that the cases in the note 
confirm the learned serjeant’s opinion. 

Some of the cases cited by him certainly do 
set out the law as expressed, and the note 
merely states the effect of them,and then pro- 
ceeds, as we have shown, to criticise their 
doctrine. It will also be found that in every 
case cited by the learned Sergeant the doc- 
trine is expressed in an obiter dictum. In no 
case was it necessary to decide the point. 

Thus in Clarke v. Cogge, it is said, ‘‘The 
one sells land, and afterwards the vendee by 
reason thereof claims a way over part of the 
plaintiff’s land, there being no other conveni- 
ent way adjoining, * * and it was re- 
solved without argument that the way remain- 
ed.’’ And the report proceeds e¢ e converso, 
and then states the doctrine of implied reser- 
vation, which was totally unnecessary and not 
in question. Staple v. Heydon, is disposed 
of in the note in Wms. Saunders. Chiches- 
_ ter v. Lethbridge, is not cited in the edition 
of 1845; but it does not decide anything 
either one may or the other. Howten v. 





Frearson, 1* and Jordan v. Atwood," are also 
cited in the note; but in the latter case the 
question was whether unity of seisin extin- 
guished a way appendant. Everything else is 
obiter dictum. And the former case was one 
of implied grant and not of implied reserva- 
tion. Serjeant Williams had therefore good 
grounds for his severe criticism of the doc- 
trine for which these cases are cited. 

Pinnington v. Galland, which professess to 
follow the very great authority of the learned 
Serjeant, and Wheeldon v. Burrows, the most 
authoritative case of all, which professes to 
follow Pinnington v. Galland, are thus bereft 
of a great deal of their weight. In the whole 
array of cases, therefore, there is not one that 
will bear criticism; and, strange to say, the 
latter authorities profess to rely upon the 
opinion of one who is himself a most able and 
severe critic of the doctrine expressed in the 
older, and reflected in the later, cases. 

In addition to the note of Serjeant Wil- 
liams, we have against the doctrine the direct 
authority of Lord Ellenborough in Roberts v. 
Karr.}5 

In that case a man built his house in such 
a@ manner that he required to go across an- 
other’s lands in order to get to the highway. 
His Lordship ‘‘was of opinion that if C’s land 
had been sold by P expressly for the purpose 
of building a house thereon, there would have 
been a way of necessity; but it did not ap- 
pear that such was the case; and he there- 
fore thought that there was no such way; for 
clearly a man could not by his own act create 
a way of necessity.”’ 

With these authorities in our favour it is 
worth while examining whether or not upon 
principle such a right arises by implication 
upon a simple grant of the lands surrounding 
a close. 

It is a ‘truism to say that that can not be 
the subject of implied reservation or excep- 
tion which is not the subject of express reser- 
vation of exception. If an express reserva- 
tion or exception, eo nomine, of a way over 
land granted would be void, then such a way 
could not arise by implied reservation or ex- 
ception. 

An exception in a deed is that whereby the 
grantor excepts something out of that which he 


B8T. R. 50. 
14 Owen 122. 
151 Taunt. at p. 498. 
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thas before granted; by which means it does 
not pass by the grant, and is severed from 
the thing granted. And there are, amongst 
other things,the following essentials to a good 
exception, viz: the thing excepted must be 
part of the thing previously granted, and not 
of any other thing; it must be of such a thing 
as is severable from the thing granted, and 
not an inseparable intercst or incident.1® 

A reservation is defined by Coke. ‘‘Reserve 
cometh of the Latin word reservo, that is to 
provide for store; as when a man departeth 
‘with his land, he reserveth or provideth for 
himself arent for his own livelihood. And 
sometime it hath the force of saving or ex- 
cepting. So as sometime it serveth to reserve 
a new thing, viz., as rent, and sometime to 
except part of the thing in esse that is 
granted.’’17 And the same authority says, 
*‘And note a diversity between an exception 
(which is ever of part of the thing in esse) 
for which exceptis, salvo, preter, and the like, 
are a few words; and a reservation which is 
alwaies of a thing not in esse, but newly cre- 
ated or reserved out of the land or tenement 
dismissed.’’2® And in the Touchstone,’ it 
is said, a reservation ‘‘must be of some other 
thing issuing or coming out of the thing 
granted.’’ So itis that one of twenty acres 
is to be retained, the grant is made of twenty 
acres, except one. But a rent, the essence of 
which is that it should issue out of the land, 
is reserved, the whole land being granted. 

Now a right of way of necessity is not of 
uch a nature as properly to form the subject 
either of an exception or a reservation. 

It can not form the subject of an exception 
because it is not part of the thing granted, 
nor is it in esse, if at all, until the grant is 
complete, for the necessity does not arise un- 
til the grant has been made. It is not a thing 
severable from the thing granted; it is an in- 
terest or incident to the thing granted, is in- 
seperable therefrom, and exists, if at all, only 
while the necessity for the way lasts. 

Nor can it form the subject of a reserva- 
tion, because it does not come out of the land. 


it is an easement; and an easement isa privi-, 


dege without profit. A right to take stones from 
the land of another person to mend roads is 


16 Touch. 77. 
17 Co. Litt. 143 a. 
18 Co. Litt. 47 a. 
29 Touch, 80. 





a profit a prendre, and not an easement.2° So 
is a right to enter land and cut and carry 
away trees there growing.?/ But a right to 
enter land and draw and take away water is 
an easement and nota profit a prendre, for 
water is not a part or produce of the soil nor 
the property of the owner of the land over 
which it flows unless confined in a tank.?? 

These cases (and many more might be 
cited) show clearly the distinction between a 
profit issuing out of the soil and an easement, 
the former of which is properly the subject of 
a reservation, while the latter clearly is not. 

In addition to this it appears that other 
rights may exist, which in like manner, can 
neither be excepted or reserved; for a priv- 
ilege of hunting, hawking, fishing, and fowl- 
ing, has been held not to be the subject either 
of a reservation or an exception in point of 
law; it is a privilege or right to be granted 
and not reserved or excepted; and so is dis- 
tinguished from rent, etc.?% 

If then a way of necessity can not, upon 
principle, form the subject of a reservation or 
an exception, it would be improper to grant 
the land surrounding a close, and except from 
the grant by express words a right of way 
over it. Nor would it be proper to attempt 
the same thing by way of reservation. In 
such a case the attempted reservation or ex- 
ception would, strictly speaking, be inopera- 
tive. A fertiori, a reservation or exception 
can not be implied of that which does not 
form the subject of a reservation or excep- 
tion. . 

When we recall the words of Serjeant Wil- 
liams, that a way of necessity derives its 
origin from a grant,. that there is no differ- 
ence when a thing is granted by express 
words, and when by operation of law it p-sses 
as incident to the grant ; 2 when we recall the 
decision in Proctor v. Hodgson,” where the 
way to the escheated landlocked parcel was 
denied because a grant could not be implied ; 
and the decision in Doe dem. Douglas v. 
Lock ; and when we recall Serjeant Williams’ 
caustic remark that a self created necessity 
does not justify a trespass; and Lord Ellen- 


20 Constable v. Nieholson, 14 C. B. N. S. 250. 

21 Bailey v. Stevens, 12C. B. N.S, 91. 

22 Race v. Ward, 4 E. & B. 702. 

3% Doe. dem. Douglas v. Lock, 2 Ad. & E. 705; and 
see Wickham v. Hawkey, 7 M. & W. 63. 

241 Wms. Saund. 323 a, note c. 

2% 10 Ex. 824. 
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borough’s similar remark, in Roberts v. Karr, 
that a man could not by his own act create a 
way of necessity; it is abundantly clear that 
a way of necessity is the subject of a grant 
only, that it arises from the supposed inten- 
tion of the grantor that his grant shall have 
its full and beneficial operation, that it is de- 
pendant upon the rule that a grant is taken 
most strongly against the grantor,” that 
where a grant can not be implied the way can 
not exist. The doctrine of implied reserva- 
tion answers none of these requisites. No 
intention can be imputed to the servient own- 
er to ensure to the dominant owner the full 
enjoyment of his land; for the grantor is tak- 
ing nothing from him,and it is in the power of 
the grantor to protect himself, while in the 
case of implied grant the grantee can not do 
so. If the grant be taken most strongly 
against the grantor, that construction would 
deprive him of his way. Lastly, when there 
is no re-grant in the deed, a grant can not be 
implied. 

Upon principle then and upon some of the 
authorities, there should be a separate grant, 
from the grantee of the land, back to the 
grantor, of a way over the land granted. If, 
however, the deed should contain a de facto 
exception or reservation of the right of way, 
and were executed by the grantee, no doubt 
the reservation would be construed as a re- 
grant.27 In the case of a de facto reservation 
in the deed, perhaps it would not be necessa- 
ry to go so far as to say that the grantee 
should execute the deed, for by accepting the 
benefits under it he would be held to the bur- 
dens. But when the deed contains no men- 
tion of the way, execution by the grantee, if 
not actually necessary, would be prudently 
required.“ . 

The difficulty of the position which we criti- 
cise is made even more apparent when the old 
but excellent test of pleading the right is ap- 
plied. To recur again to Wms. Saunders :”9 
“Tt must be stated, that the same person was 
seised in fee of both closes simul et semel, and 
being so seised he granted one of them.’’ 
And the note in the 6th Edition upon this 
note is as follows :—‘‘There is some difficulty 


26 Howten v. Frearson, 8T R. at p. 56. 

27 Wilson v. Gilmer, 46 U. C. BR. 545; 2C. L. T. 148. 

28 Pitman v. Woodbury, 3 Ex. 4; Sweatman v. Am- 
bler, 8 Ex. 72. 

291 Wms. Saund. 323 b, 323 c. 





in applying the doctrines above stated to the 
instance of a way of necessity, where a man 
having a close surrounded with his own land,,. 
grants the surrounding land, keeping the 
close, and the grantee does not execute the 
conveyance’; for, in such a case, there can not 
possibly be an implied grant of the way from 
him; nor can there, according to modern 
authorities, be any implied exception or reser- 
vation of it by the grantor; for it has been 
laid down that a right of way can not be made 
the subject either of the one or the other, in- 
asmuch as it is neither parcel of the thing 
granted, nor is it issuing out of the thing 
granted, the former being essential to an ex- 
ception, and the latter to a reservation; and 
thus a right of way reserved (using that word 
in a somewhat popular sense) to a grantor or 
lessor,is,in strictness of law,an easement new- 
ly created by way grant from the grantee or 
lessee, in the same manner as a right of sport- 
ing or fishing. * * In a case, therefore, 
where the deed of grant is not executed by 
the grantee, it should seem that the way can 
exist only as an incident given by the law.’” 
And Sir George Jessel, M. R., in City of 
London vy. Riggs, supra, without hinting at 
the difficulty in the way (which perhaps would 
not exist under our present system of plead~- 
ing) points out that where the close is re- 
served it must be pleaded as a re-grant. 

And so the authorities stand, built up one 
upon aaother, all resting upon the foundation 
of obiter dicta. 

Considering the revolutions in the law of 
Easements worked by some notable cases,and 
the great difference of opinion that has ex- 
isted from time to time amongst the most 
able Judges, it is not improbable that the 
subject of this paper may again be brought up 
for argument, and perhaps a reason will be- 
found either for or against the authoritative 
doctrine.—Canadian Law Times. 
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.duty with the result already stated. 





NEGLIGENCE — RAILROAD — SELECTION 
OF EMPLOYES. 





WABASH RAILWAY CO. v. McDANIELS. 





United States Supreme Court, Vetober Term, 1882. 


1. A judgment can not be reviewed in this court 
upon the ground that the damages found by the,jury 
are excessive. 


2. The same degree of care required of a railroad 
corporation in providing and maintaining machinery 
for use by its employees must be observed in the ap- 
pointment and retention of the employees themselves, 
including telegraph operators. Ordinary care on the 
part of such corporation implies, as between it and 
its employees, not simply the degree of diligence 
which is customary among those intrusted with the 
management of railroad property, but such as, hav- 
ing respect to the exigencies of the particular service, 
ought reasonably to be obscrved. It is such care as, 
in view of the consequences that may result from 
negligence on the part of employees, is fairly com- 
mensurate with the perils or dangers likely to be en- 
countered. 


In error to the Circuit Court of the United 
States for the District of Indiana. 
This was an action to recover damages for in- 


juries sustained by the plaintiff, tne defendant in’ 


error here, from a collision between two freight 
trains belonging to the Wabash Railway Com- 
pany, a corporatiou engaged in the business of 
carrying freight and passengers for hire. The 
collision took place on the night of August 17, 
1877, near Wabash, Indiana. The jury returned 
a verdict in favor of the plaintiff for $15,000. A 
motion for a new trial having been made and 
overruled, the case kas been brought to this cours 
for review. 

The action proceeded mainly upon the ground 
that McHenry, a telegraph operator in the service 
of the company, was incompetent for the work in 
which he was engaged, and that his incapacity to 
meet the fesponsibilities of his position could, by 
reasonable care, have been ascertained, and, in 
fact, was known to the company at, before, and 
during the time of his employment. 

The essential facts bearing upon the question 
of the company’s negligence in employing Mc- 
Henry are summarized in one of the paragraphs 
of the charge to the jury, to which, so far as the 
facts which the evidence tended to establish are 
stated, there seems to have been no exception. 
Tney are: 

“The tenth night after McHenry went on duty 
as night operator he went to sleep at his post of 
He was 
seventeen years old but a few weeks before this 
employment. In mee 1876, he went into the 
service of the defendant at Wabash as a messen- 
ger boy, and continued in that service some 
twelve months, during which time he was in- 
sfructed by Waldo, the day operator, in the art of 
telegraphy. For this instruction Waldo exacted 
and received, as compensation, McHenry's wages, 





$10 per month. For a month or more before 
McHenry’s employment as night operator he 
worked in the country, harvesting. The only 
knowledge that he had of telegraphy was what he 
acquired under Waldo, and before taking charge 
as night operator he nad never been employed 
anywhere or in ‘any capacity as operator. He 
was not competent, as he told you, to take press 
reports, but was competent, as he thought, and as 
Waldo and Wade (the latter his predecessor as 
night operator) thought, to do ordinary business, 
and to discharge the duty of night operator at 
Wabash; his habits were good, and he was bright 
and industrious. Waldo had recommended Mc- 
Henry to Simpson, the chief train despatcher at 
Ft. Wayne, as capable and faithful, and without 
knowing McHenry personally, or even seeing 


~him, and on Waldo’s recommendation and what 


Simpson knew of McHenry’s skill from hay- 
ing occasionally noticed at Ft. Wayne his finger- 
ing of the key at Wabash, Simpson directed 

Waldo toemploy McHenry at $50 a month, or, 
according to Waldo’s testimony, he was directed 
by Mr. S:mpson to put McHearry in charge of the 
office. McHenry’s father told Waldo, before the 
son entered onthe discharge of his duties, that 
Waldo should have $10 a month of the son’s 

wages if Waldo would continue to give the son 
attention, to which Waldo assented. This is the 

father’s testimony. - Waldo admits that the father 
made the proposition to him as stated, but says he 
replied that the son was competent to take charge 
of the office and run it without assistance. Boys 
no older than McHenry had successfully dis- 
charged the duties of day and night despatcher 
on this and other roads, and it seems to have been 
the custom of the company to educate ite tele- 
graph operators while serving as messenger boys. 
Other railroad companies, it seems from the evi- 
dence, have pursued the same course with satis- 
factory results.”’ ‘ 

Mr. Justice HARLAN delivered the opinion of 
court: 

That we are without authority to disturb the 
judgment below upon the ground that the dam- 
ages are excessive can not be doubted. Whether 
the order of the court below, overruling the mo- 
tion for a new trial upon that ground, was erro- 
neous or not, our power is restricted to the de- 
termination of questions of law arising upon the 
record. Railroad Co. vy. Fraloff, 100 U. 8. 31. 

We also remark, before entering upon the con- 
sideration of the matters properly presented for 
determination, that it is unnecessary to express 
any opinion upon the question whether the plaint- 
iff and McHenry were fellow-servants, within the 
meaning of the general rule, that the servant 
takes the risks of dangers ordinarily attending or 
incident to the business in which he voluntarily 
engages for compensation, including the careless- 
ness of his fellow-servants. The plaintiff raised 
no such question at the trial; and took no excep- 
tion to the instructions, which proceeded upon 
the ground that plaintiff and McHenry were fel- 
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low-servants, and that in accepting employment 
from the company they risked the negligence of 
each other in the discharge of their respective du- 
ties. As no such question can arise upon the 
present writ of error, we pass to the examination, 
as well of the instructions to which the defendant 
excepted, as of those asked by it which the court 
refused to give. 

At and before the time of the accident, the 
plaintiff was a brakeman in the service of the de- 
fendant. When injured he was at his post of duty 
on one of the colliding trains. The collision, it is 
conceded, was the direct result of negligence on 
the part of McHenry, one of defendant’s tele- 
graphic night operators, who was assigned to duty 
at a station on the line of its road. He was asleep 
when one of the trains passed his station, and ig- 
norant, for that reason, that it had passed. he mis- 
ied the train despatcher at Ft. Wayne as to its lo- 
¢ality, at a particular hour of the night. In con- 
sequence of the erroneous information thus con- 
veyed to the train despatcher, the trains were 
brought into collision, whereby the plaintiff lost 
his leg and was otherwise seriously and perma- 
nently injured. 


The court charged the jury, in substance, that |. 


the position of a telegraph operator upon the line 
of a railroad was one of great responsibility, the 
lives of passengers and employees on trains de- 
pending upon his skill and fidelity; that the com- 
pany ‘was bound to exercise proper and great 
care to get a person in all respects fit for the 
pplace;’ that while the defendant did not guar- 
antee to its servants the skill and faithfulness of 
their fellow-servants, its duty was ‘to use all 
proper diligence in the selection and employment 
of a night operator,’ and to discharge him, after 
being employed, if it learned or had reason to be- 
lieve he was incompetent or negligent; that the 
plaintiff had a right to suppose that the company 
‘would use proper diligence in the selection of 
its telegraphic operators and all other employees 
whose incapacity or negligence might expose him 
- to dangers, in addition to those which were nat- 
urally incident to his employment;’ that ‘what 
will amount to proper diligence on the part of the 
master in the selection of a servant for a partic- 
ular duty will in part depend on the character and 
and responsibility of that duty;’ that ‘the same 
degree of diligence which is required in the em- 
ployment of a locomotive engineer would not be 
required inthe employment of a fireman;’ that 
“gound sense and public policy require that rail- 
road companies should not be exempt from liabil- 
ity to their employees for injuries resulting from 
the incompeteney or negligence of co-employees 
when, by the exercise of proper diligence, such 
‘injuries might be avolded ;” that the presumption 
is that the defendant ‘exercised proper diligence 
in the employment of McHenry, and the burden 
of proof of showing the contrary is upon the 
plaintiff;’ but, ‘if from any cause McHenry was 
not a fit person to be intrusted with the responsi- 
ble duties of night operator, and the defendant 





knew that fact, or by reasonable diligence might 
have known it, itis liable; for it is admitted that 
the plaintiff's injuries were the direct result of 
McHenry’s negligence, and there is no proof that 
the plaintiff contributed to the accident by his 
own negligence.” 

To each of these instructions the defendant ex- 
cepted at the time and in proper form. 

Among those asked by the company, and for the 
refusal to give which error is assigned, is one 
which presents the distinction between the prop- 
ositions of law presented to the jury for its guid- 
ance, and those which the railroad compatiy re- 
quested to be given. It is as follows: “Although 
McHeary may have been and was guilty of neg- 
ligence, and that negligence may have caused and 
did cause the collision which resulted in the in- 
jury to the plaintiff complained of, still the 


. plaintiff can not recover in this action unless it 


appears from the evidence that the d2fendant was 
guilty of negligence either in the appointment of 
said McHenry or retaining him in his position; 
and to establish such negligence on the part of 
the defendant, not only the incompetency of said 
McHenry must be shown, but it must be shown 
that defendant failed to exercise ordinary care or 
diligence to ascertain his qualifications and com- 
petency prior to his appointment, or failed to re- 
move him after his incompetency had come to the 
notice of the defendant or to some agent or offi- 
cer of defendant having power to remove said 
McHenry.” 

The court modified this instruction by striking 
out the word ‘‘ordinary” in the only place where 
it occurred, and insertirg in lieu thereof the word 
‘sproper.’? Thus modified the instruction was 
granted, the defendant excepting at the time to 
the refusal to give the instruction in the form pre- 
sented. 

The main contention of the defendant is that 
the jury were instructed that the duty of the com- 
pany was to observe “proper and great care,” 
when they should have been instructed that only 
ordinary care was required in the appointment 
and retention of its employees. The former de- 
gree of care, it is contended, is matter of opinion 
upon a question of law, while the latter is a ques- 
tion of fact. And the argument of counsel is, 
that the question of ordinary care is to be de- 
termined by the usages or custom which obtain 
in railroad management, and, therefore, the 
proper inquiry is not what ought to be, but what 
is, the general practice in that business; that 
what the servant is presumed to know, and to 
have accepted as the basis of such employment, is 
the practice or custom as it is when, in hiring his 
services, he risks the dangers incident to his em- 
ployment; that the law presumes that master and 
servant alike contract with reference to that which 
is equally within their observation and inquiry; 
consequently, the company was required, in the 
selection of plaintiff's fellow-servants, whose 
negligence might endanger his personal safety, 
not to observe ‘‘proper and great’’ (which coun- 
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sel insists mean peculiar) care, but only that de- 
gree of diligence which the general practice and 
usage of railroad management sanctioned as suf- 
ficient. 

In Hough v. Railroad Co., 100 U. S. 213, it is 
decided that among the established exceptions to 
the general rule as to the non-liability of the com- 
mon employer to one employee for the negligence 
of a co-employee in the same service, is ene 
which arises from the obligation of the master, 
whether a natural person ora corporate body, 
not to expose the servant, when conducting the 
master’s business, to perils or hazards against 
which he may be guarded by proper diligence 
upon the part of the master; that the master is 
bound to observe all the care which prudence and 
the exigencies of the situation require in provid- 
ing the servant with machinery or other instru- 
mentalities adequately safe for use by the latter; 
and that it is implied in the cantract between the 
master and the servant, that in selecting physical 
means and agencies for the conduct of their busi- 
ness, the master shall not be wanting in proper 
care. It was further said that the obligation of a 
railroad company, in providing and maintaining, 
in suitable condition, machinery and apparatus to 
be used by its emplpyees, is the more important, 
and the degree of diligence in its performance 
the greater, in proportion to the dangers which 
may be encountered; and that ‘its duty in that 
respect to its employees is discharged when, but 
only when, its agents, whose business it is to sup- 
ply such instrumentalities, exercise due care as 
well in their purchase originally as in keeping 
and maintaining them in such condition as to be 
reasonably and adequately safe for use by em- 
ployees.”’ 

These observations, as to the degree of care to 
be exercised by a railroad corporation in provid- 
ing and maintaining machinery for use by em- 
ployees, apply with equal force to the appoint- 
ment and retention of the employees themselves. 
The discussion in the adjudged cases discloses no 
serious conflict in the courts as te the general 
rule, but only as to the words to be used in de- 
fining the precise nature and degree of care to be 
observed by the employer. The decisions, with 
few exceptions, not important to be mentioned, 
are te the effect that the corporation must exer- 
cise ordinary care. But according to the best 
considered adjudications, and upon the clearest 
grounds of necessity and good faith, ordinary 
care, in the selection and retention of servants 
and agents, implies that degree of diligence and 
precaution which the exigencies of the particular 
service reasonably require. It is such care as, in 
view of the consequences that may result from 
negligence on the part of the employees, is fairly 
commensurate with the perils or dangers likely to 
be encountered. In substance, though not in 
words, the jury were so instructed in the present 
ease. That the court did not use the word ‘‘or- 
dinary”’ in its charge is of no consequence, since 
the jury were rightly instructed as to the degree 





of diligence which the company was bound to 
exercise in the employment of telegraphic night 
operators. The court correctly said that that was 
a position of great responsibility, and in view of 
the consequences which might result to employees 
from the carelessness of telegraphic operators,upon 
whose reports depended the movement of trains, 
the defendant was under a duty to exercise 
‘proper and great care”’ to select competent per- 
sons for that branch of its service. But that there 
might be no misapprehension as to what was in 
law such care, as applicable to this case, the court 
proceeded, in the same connection, to say that 
the law presumed the exercise by the company of 
proper diligence, and unless it was affirmatively 
shown that that the incapacity of McHenry when 
employed, or after his employment and before 
the collision, was known to it, or by reasonable 
diligence could have ascertained, the plaintiff was 
not entitled to recover. Ordinary care, then,— 
and the jury were, in effect, so informed,—im- 
plies the exercise of reasonable diligence, and 
reasonable diligence implies, as between the em- 
ployer and employee, such watchfulness, caution 
and foresight as, under all the circumstances of 
the particular service, a corporation controlled by 
careful, prudent officers ought to exercise. 

These observations meet, in part, the sugges- 
tion made by counsel, that ordinary care in the 
employment and retention of railroad employees 
means only that degree of diligence which is cus- 
tomary, or is sanctioned by the general practice 
and usage, which obtains among those intrusted 
with the management and control of railroad 
property and railroad employees. To this view 
we can not give our assent. There are general 
expressions in adjudged cases, which apparently 
sustain the position taken by counsel. But the 
reasoning upon which those cases are based is not 
satisfactory, nor, as we think, consistent with 
that good faith which, at all times, should char- 
acterize the intercourse between officers of rail- 
road corporations and their employees. It should 
not be presumed that the employee sought or ac- 
cepted service upon the implied’ understanding 
that they would exercise less care than that which 
prudent and humane managers of railroads ought 
to observe. To charge a brakeman, when enter- 
ing the servicc of a railroad company, with knowl- 
edge of the degree of care generally or usually 
ohserved by agents of railread corporations in the 
selection and retention of telegraphic operators 
along the line traversed by trains of cars—a 
branch of the company’s service of which he can 
have little knowledge, and with the employees 
specially engaged therein he can ordinarily have 
little intercourse—is unwarranted by common ex- 
perience. And to say, as matter of law, that a 
railroad corporation discharged its obliga- 
tion to an employee —in respect of the fit- 
ness of co-employees whose negligence has 
caused him to be injured—by exercising not that 
degree of care which ought to have been observed, 
but only such as like corporations are accustomed 
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to observe, would go far towards relieving them 
of all responsibility whatever for negligence in 
the selection and retention of incompetent serv- 
ants. If the general practice of such corpora- 
tions in the appointment of servants is evidence 
which a jury may consider in determining 
whether, in the particular case, the requisite de- 
gree of care was observed, such practice can not 
be taken as conclusive upon the inquiry as to the 
care which ought to have been exercised. A de- 
gree of care ordinarily exereised in such matters, 
may not be due, or reasohable or proper care, and 
therefore not ordinary care, within the meaning 
of the law. 

It is objected to the charge that the court below 
confounded the degree of care owed as a duty to 
passengers with the degree of care to be observed 
in the case of employees, This objection neces- 
sarily rests upon the assumption that the instruc- 
tion as to the exercise of “proper and great care”’ 
in the selection of telegraphic night operators 
accurately stated the degree of diligence to be ob- 
served as between the railroad company and pas- 
sengers. But clearly the statement in the charge 
that the lives of both passengers and employees 
depended upon the skill and fidelity of telegraphic 
operators, employed by the. corporation in con- 
nection with the movement of its trains, was not 
for the purpose of indicating, with legal precision, 
the degree of care upon which passengers could 
rely in all matters affecting their safety. They at 
least have the right to expect the highest or ut- 
most, not simply a great degree of diligence on 
the part of passenger carriers and all persons em- 
ployed by them. The reference, therefore, to pas- 
sengers, in the instructions alluded to, was not 
calculated to make the impression that employees 
could count upon thd same degree of care that is 
required by law towards passengers. Whether in 
the selection and retention of telegraphic op- 
erators, upon whose capacity and watchfulness 
largely depends the personal safety of employees 
on trains, a corporation should or not exercise the 
same degree of care which musf be observed in 
the case of passengers, it is not necessary now to 
consider or determine. It is sufficient to say that 
the corporation was bound, in the appointment 
and retention of such operators, to observe, as be- 
tween it and its employees, at least the degree of 
care indicated in the charge to the jury. 

Among the instructions asked in behalf of the 
company, the refusal to give which is the basis of 
one of the assignments in error, is the following: 
‘To render the carelessness of said McHenry the 
carelessness of the defendant, or to render the de- 
fendant liable for the same, it is incumbent on the 
plaintiff to prove that said McHenry was appoint- 
ed to or retained in his position as telegraph op- 
erator with knowledge on the part of the com- 
pany, or some officer or agent of the company 
having the power of appointment or removal, that 
he was incompetent, or that such knowledge 
might have been obtained by the use of reasona- 
ble diligence on the part of the defendant, or of 





such officer or agent of the defendant.’’ It is 
now complained that the refusal to give this 
instruction was practically a declaration to the 


jury .that the company was responsible for 
knowledge which it had through any of its agents 
or th ough its agents generally; whereas it was 
liable only for the negligence or omission of those 
of its agents who were charged with the duty of 
selecting and controlling its employees and its 
general business. It is sufficient to say that this 
point—assuming the instruction in question to be 
correct—was covered by the last clause of the in- 
struction to which our attention was first directed, 
and in terms quite as favorable to defendant as it 
waé entitled to under the law. The court, in that 
instruction, expressly said that to establish the al- 
leged negligence, not only the incompetency 
must be shown, ‘‘but it must be shown that the 
defendant failed to exercise proper care or dili- 
gence to ascertain his qualifications and compe- 
tency prior to his appointment, or failed to re- 
move him after his incompetency had come to the 
notice of defendant, or to some agent or officer of 
defendant having power to remove said McHenry.”’ 

It is not necessary to further extend this discus- 
sion of the questions pressed upon our considera- 
tion. We are of opinion that she case, in all of 
its aspects, was fairly placed before the jury in 
the instructions given by the court. No substan- 
tial error of law was committed to the prejudice 
of the company, and the judgment must be af- 
firmed. 





CRIMINAL LAW—BIGAMY—SECOND MAR- 
RIAGE OF ONE DIVORCED FOR ADULT- 
ERY. 





PEOPLE v. FABER. 





New York Court of Appeals, April 17, 1883. 


Where a statute prohibits a person, against whom 
a decree of divorce for adultery has been rendered, 
from contracting another marriage during the life- 
time of the former husband or wife, is violated by 
such person’s re-marriage, he is guilty of bigamy. 


John McKeon and John O'Byrne, for appellants; 
Wm. F. Kintzing and G. L. Simonson, for respond- 
ents. 

RAPALLO, J., delivered the opinion of the 
court. : ‘ 

The question in this case is whether contracting 
a marriage in this State, in violation of section 49 
of the act concerning divorces (2 R. S. 146), con- 
stitutes the crime of bigamy, as defined in 2 R. S. 
687, sections 8 and 9; or is punishable only as a 
misdemeanor. The provisions of the Revised 
Statutes bearing upon the question are as follows: 

Article 1 of title 1, chapter 8, part 2, relating to 
marriage. provides (sec. 5): ‘‘No second or other 
subsequent marriage shall be contracted by any 
person during the lifetime of any former husband 











THE CENTRAL LAW JOURNAL. 


495 








or wife of such person, unless—l. The marriage 
with such former husband or wife shall have been 
annulled or dissolved for some cause other than 
the adultery of the accused.’ 2R. 8. 139. 

Article 3 of the same title, concerning divorces 
(2 R. §., 144), provides (sec. 38): ** Divorces may 
be decreed, and marriages may be dissolved by 
the Court of Chancery, whenever adultery has 
been committed by any husband or wife.’’ Sec. 
49: **Whenever a marriage shall be dissolved, 
pursuant to the provisions of this article, the com- 
plainant may marry again during the lifetime of 
the defendant, but no defendant convicted of 
adultery shall marry again until the death of the 
complainant.” 

Article 2 of title 5 of chapter 1 of part 4 of the 
Revised Statutes, entitled ‘* Of unlawful marriages 
and of incest’ (2 R. S., 687) provides (sec. 8): 
*« Every person having a husband or wife living, 
who shall marry any other person, whether mar- 
ried or single, shall, except in the cases specified 
in the next section, be adjudged guilty of bigamy, 
and upon conviction shall be punished by im- 
prisonment in the State Prison for a term not ex- 
ceeding five years.”” Sec. 8: ‘The last section 
shall not extend to the following persons or 
cases: ’’ Then follow six subdivisions, the third of 
which is: ‘3. To any person by reason of any 
former marriage which shall have been dissolved 
by the decree of a competent court,for some 
cause other than the adultery of such person.” 

Reading all these provisions together, the con- 
clusion seems irresistible that the intent of the 
statute was that sec. 8 should extend to a divorced 
person who did not come within the exception. 
The language clearly implies that notwithstand- 
ing the divorce such a person is placed in the situ- 
ation of having a husband or wife living for the 
purposes of the eighth section. 

The third subdivision imports into the statute, 
for the punishment of bigamy, almost the identi- 
cal langyage which is employed in 2 R. S., 139, 
a husband or wife by the first marriage who has 
obtained a divorce is spoken of as the former hus- 
band or wife, and in subdivision 3 of sec. 8 the 
prior marriage is spoken of as the former mar- 
riage, but the intent is clear that the prohibition 
contained in the statutes concerning marriages 
and divorces shall be incorporated into the stat- 
utes punishing bigamy. The language of the 
latter act, where the sections are connected, is 
that every person having a husband or wife living, 
who shall marry, etc., shall be guilty of bigamy, 
except where the former marriage has been dis- 
solved for some cause other -than the adultery of 
the person contracting the subsequent marriage. 
There could scarcely be a plainer implication than 
that, for the purpose of enforcing the statutory 
prohibition, a person against whom a divorce has 
been obtained for that cause is regarded by the 
statute as having a husband or wife living so long 
as the party obtaining the divorce lives. 

The judgment of the General Term in this case 
was based upon the case of The People v. Hovey 





(5 Barb., 117), which was decided in 1849 by the 
General Term of the Supreme Court in the Seventh 
District. In that case it was held that a violation 
of the prohibition against marriage of the guilty 
party contained in the divorce act did not con- 
stitute bigamy, and the reasons assigned for that 
conclusion were that the divorce dissolved the 
former marriage and, after such dissolution, 
neither party could have a husband or wife living; 
that, consequently, such a case was not included 
in the eighth section, and the provisions of that 
section could not be enlarged by the exception 
contained in the third subdivision of the ninth 
section. 

This criticism of the language of the section 
can not, in our judgment, overcome the clear and 
unmistakable intent apparent on the face of the 
provisions when read together. The declaration 
that the eighth section shall not extend to a person 
by reason of a former marriage which has been 
dissolved by the decree of a competent court for 
some cause other than the adultery of such per- 
son, clearly assumes that it does extend to a per- 
son whose former marriage has been dissolved 
for his or her adultery. If not, the third sub- 
division of sec. nine is wholly without meaning or 
operation. 

The same argument which was used in People 
v. Hovey, was subsequently sought to be employ- 
ed in the case of Wait v. Wait, (4.N. Y. 95). In 
that case the plaintiff claimed dower in lands left 
by a husbaad from whom she had obtained a di- 
vorce a vinculo on the the ground of his adultery. 
There is no express provision of the statute de- 
claring a widow entitled to dower under such cir- 
cumstances, but the right of duwer is not taken 
away; and its continuance is impliedly recognized 
in sec. 48 of the divorce act (2 R. 8. 146), which 
declares that a wife convicted of adultery ina suit 
for a divorce brought by her husband shall not be 
entitled to dower in her husband’s real estate. In 
the case cited it was argued by Mr. Hill that the 
right to dower could only be acquired by the death 
of the husband; that only a widow had a dowera- 
ble capacity, and that she must have such capacity 
at the time of his death; that she could be en- 
dowed of lands of her deceased husband only; 
that she must survive her husband, and that she 
must be a wife at the time of his decease, or she 
can not be his widow: that the marriage being 
dissolved, she ceased to be his wife and could not 
be his widow. But this construction of language 
was not suffered to prevail, and it was held that, 
although the term widow might not be the most 
appropriate term to employ under these circum- 
stances, yet it was sufficient to designate the per- 
son entitled to dower, and the conclusion was 
that the divorced wife was entitled tu the benefit 
of the statute which awards dower to the widow. 

A reference to sec. 48 of the divorce act (2 R. 
S. 146) is also instructive as showing that for some 
purposes the legislature apply the terms ‘‘hus- 
band” and “wife”? to parties between whom a 
decree of divorce a vinculo has been pronounced- 
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The language of sec. 48 is ‘‘a wife,” being a de- 
fendant in a suit for a divorce brought by her hus- 
band, and ‘convicted ” of adultery, shall not be 
entitled to dower in her ‘‘husband’s”’ real estate. 
The terms ‘‘ husband’ and “‘ wife’ are thus ap- 
plied to the parties after the judgment of divorce 
has been rendered, without the addition of the 
term ‘‘former,’’ or any other term indicating that 
the parties had ceased to answer the description 
of husband and wife. 

A reference to the history of our statute against 
bigamy shows very conclusively that its framers 
intended it to apply to a case like the present one. 
The first act on the subject was passed February 
7, 1788, and was re enacted in 1 R. §. 113, as fol- 
lows: 

“That if any person or persons being married 
or who hereafter shall marry, do at any time mar- 
ry any person or persons, the former husband or 
wife being alive, then any such person shall be 
guilty ofa felony. * * * But neither this act 
er anything therein contained shall extend to any 
person or persons’? * * * then follow five spec- 
ifications, the third of which is, ‘‘nor to any per- 
son or persons who are or shall be at the time of 
such marriage, divorced by the sentence or decree 
of any court having cognizance thereof.”’ 

In framing the provisions of the revised statutes 
it is stated by the revisors, in their original note 
to sec. 8, (the statute against bigamy), that it was 
the same as 1 R. S. 113, varied by inserting 
(whether married or single) to reach cases not 
supposed to be within the act; and the note to 
sec. 9 states that the first five subdivisions are 
founded upon 1 R. S. 113, the third being qualified 
according to 2R. S. 198, sec. 4. Sec. 4, here re- 
ferred to, is contained in the divorce law of 1813, 
and is the provision that it shall not be lawful for 
the defendant, who may be cenvicted of adultery, 
to marry again until the complainant shall be ac- 
tually dead. It can not be doubted that the inten- 
tion of the revisors was to. bring a violation of this 
prohibition within the statute against bigamy. 

The new Penal Code, adopted in 1881, re-enacts 
the statute in the same language asin the Rev. 
Stat., except that it has added to the third subdi- 
vision of sec. 9a further exception in favor of a 
divorced party who has obtained permission from 
the court to marry ag ain, pursuant to the act au- 
thorizing such permission to be given. Upon the 
theory of the respondent, all these elaborate pro- 
visions are senseless and without any effect what- 
ever. 

The utility of the prohibition of such marriage 
is not for us to discuss here. So long as it stands 
upon the statute book we are bound to give it 
force in the manner prescribed by the legislature 
when the violation of it is committed within this 
State. 

The judgment appealed from should be re- 
versed, and that of the Court of General Sessions 
affirmed, and the proceedings remitted. 

All concur except ANDREWS, J., who dissents 
on the ground that the construction of the statute 





on bigamy by the General Term, in People v.. 
Hovey, 3 Barb. 117, has never heen reversed or 
questioned in any judicial proceedings until now, 
and EARLE, J., who dissents generally. 
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1. ATTORNEY — UNAUTHORIZED APPEARANCE — 

JUDGMENT UPON, VOID. 

1. A judgment resting upon the unauthorized ap- 
pearance of an attorney-at-law is void. 2. The 
appearance in an action by an attorney-at-law for 
a defendant whom he professes to represent, is 
presumed to be authorized until the contrary is 
shown, and it devolves upon the defendant im- 
peaching this authority to show by positive proof 
that such appearance is invalid, and while all the 
presumptions are in favor of a finding of the trial 
court that the appearance of the attorney-at-law 
is binding upon the defendant, yet if the uncon- 
tradieted evidence establishes that the attorney 
appeared for the defendant without his knowledge 
or authority express or implied, that the defend- 
ant never ratified the act of the attorney and 
promptly disavowed it, such finding is without 
support. Reynolds v. Fleming, 8. U. Kan. 


2. JURY TRIAL—WITHDRAWING CASE FROM JURY. 

Where there is no evidence on a subjegt which 
ought to be submitted to a jury, the court may 
withdraw it from their consideration. Rountree 
v. Smith, U. S. 8. C., April 16, 1883; 2 S. C. 
Rep. 630. 

3. MORTGAGE — ASSIGNMENT — ACCOUNTING FOR 

RENT—LACHES. 

Held, that the mortgagee, not having proved up his- 
claim against the insolvent estate, nor obtained 
possession of the mortgaged premises, nor inter- 
cepted the rent, but having remained dormant 
until after the assignee had collected the rent and 
distributed the same to the general creditors, un- 
der orders of the court, and such distribution 
having been confirmed by the judgment of the 
court, is in no position to make such assignee ac- 
count to him as for a misappropriation of the 
rent, nor to compel him to pay the taxes upon the: 
mortgaged premises. Upson v. Milwaukee Nat. 
Bank, 8. C. Wis., May 31, 1883; 5 Wis. Leg. 
News, 342. 


4, MUNICIPAL BONDS—LEGISLATIVE AUTHORITY TO: 

IssUE—NOTICE TO BONA FIDE HOLDERS. 

Unless power has been given by the legislature toa 
municipal corporation to grant pecuniary aid to- 
railroad corporations, all bonds of the municipal- 
ity issued for such a purpose, and bearing evi- 
dence of that fact upon their face, are void, even 
in the hands of bona jide holders, and whether. 
the people voted the aid or not; for every pur- 
chaser of such a bond is chargeable in law with: 
notice of the want of power in the municipal au- 
thorities to bind the body politic in that way.. 
Corporate ratification, without authority from the 
legislature, can not make a municipal bond valid. 
when issued fur want of legislative power to- 
make it. Bonds issued by the City of Shreveport, 
Louisiana, which appeur on their face to have 
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been issued ‘‘in aid of the Texas & Pacific Rail- 
road Company,’’ but which were in fact used to 
buy lands to be donated to the railroad company 
as a site for depots and machine shops: Held, 
void. Lewis v. Cityef Shreveport, U. S..8.C., 
April 16, 183; 2S. C. Rep. 634. 


5. NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — 


CROSSING RAILROAD TRACK. 

Plaintiff while crossing defendant’s track from the 
depot platform at about 10 o’clock P. M., was 
struck and thrown from the track by the forward 
one of three flat cars loaded with gravel, which 
were being pushed In front of a regular train, the 
locomotive of which exhibited the signal head- 
light, but no light was placed on the flat cars in 
front of the locomotive. Plaintiff and several 
other witnesses testified that each saw the head- 
light of the approaching train, but did not see the 
gravel cars in front ofit. Held, thereis nothing 
in the testimony authorizing the court to hold it 
conclusively proved that the headlight was suffic- 
ient to enable plaintiff had he exercised reasonable 
and proper care and scrutiny, to see the gravel 
cars and thus become aware of the peril of cross- 
ing the track when he attempted to do so. Held, 
that the questions really are: Did the negli- 
gence of the defendant cause, or that of the plain- 
tiff contribute to theinjury? And from their very 
nature can only be answered by drawing the 
proper inferences from established facts; and 
that this is the function of the jury. The non- 
suit was properly vacated. Bohan v. Milwaukee 
etc., R. Co., 8.C. Wis., May 31, 1883; 5 Wis. Leg. 


N. 338. 


6. PARTNERSHIP—IMPLICATION—THIRD PARTIES. 


C., a retail dealer at Cherokee and a customer of 
plaintiffs’, wrote to them that he intended to put 
in a small stock at McCune, and ordered goods 
therefor. After some correspondence the goods 
were shipped and the store at McCune started. 
Subsequently in writing to them he spoke of such 
store as his branch. Hein fact owned the goods 
which were placed in such branch store, and 
placed them there under a contract with one H., 
by which the title to the goods was to remain in C 
and H was simply to have all the profits above 
twelve and one-half per-cent. for his services in 
managing the branch. After running about a year C 
took possession of the goods unsold and removed 
them to his store at Cherokee. The plaintiffs 

’ knew nothing ofthe terms of the agreement be 
tween C and H, and all the information they had 
was that received from the letters of ©. Held, 


~ that they hada right to consider C as either part- 


ner or sole owner of the branch store at McCune 
and to recover from him for goods sold and 
shipped to such store. Woodward v. Clark, 8. 
Cc. Kan. 


7. PUBLIC LANDS—GRANT OF SWAMP LANDS TO 


STATES. 

The swamp and overflowed lands granted by Con- 
gress to the several States by the act of September 
28, 1850, are subject to the disposal of the legisia- 
tures of said States respectively in such manner 
asthey may deem expedient, without any right 
on the part of any persons except the government 
of the United States to question such disposal. 
The proviso in the second section of the act, that 
the proceeds of said lands shall be applied exclus- 
ively, asfar as necessary, to the purpose of re- 
claiming the same by levees and drains, is a matter 
between the United States and the States; and the 


obligation it imposes rests upon the good faith of 
the latter, and is not a trust which attaches tothe 
lands themselves, and does not affect the title 
thereto as derived from the States. The State of 
Iowa having granted its swamp and overflowed 
lands to the counties respectively in which they 
lay, and the county of Mills having claimed that. 
certain lands were of this character, and the Bur- 
lington & Missouri River Railroad Company hay- 
ing claimed the same lands under a railroad grant 
made by Congress in 1856—after suit instituted 
between the parties, and a decision in the State 
courts in favor of the county, and while the case 
was pending here on a writ of error—a comprom- 
ise agreement was made, by which the county was 
to make certain conveyances to the railroad com- 
pany, and to pay asum of $10,000 for lands prev- 
iously disposed of; and conveyances were exe- 
cuted accordingly. Afterwards, Mills county in- 
stituted suit to have the compromise declared 
void, and the railroad company sued for the $10,- 
000: The State courts sustained the compromise, 
and decided against the county in both suits; 
writs of error being brought to this court. Held, 
that the county could not go back to the act of 
Congress of 1850 for the purpose of showing that 
the lands were disposed of contrary to the trust 
created by that act--that being a matter only be- 
tween the United States and the State. Held, 
also, that, although after the compromise was 
made, the suit then pending was submitted to 
this court and decided in favor of the county, yet 
that this did not abrogate the compromise, as the 
parties continued to act under it: and that the 
decisions of the State court in the present case 
was not repugnant to or in disaffirmance of the de- 
cision of this court. Mills County v. Burlington 
etc. R. Co., U. 8.8.€., April 23, 1883; S. C. Rep. 
654. 


8. REVENUE LAW—ARRESTS BY MARSHALL—RE- 

MOVAL OF CAUSE. 

Although a marshal or deputy marshal of the United 
States is not an officer appointed under a revenue 
law, when engaged officially in lawful attempts to 
enforce a revenue law, by arrest of persons ac- 
cused of offense against it, he is an officer acting 
under authority of that law, and he and all who 
lawfully assist him in the performance of his offic- 
ial duty will be protected thereby. As all further 
proceedings in a case in a State court are 
stayed when such are properly removed there- 
from to a Circuit Court of the United States, 
it is not a breach of the condition of a bail - 
bond, in a criminal prosecution begun in a State 
court, for the accused to failto appear in the 
State court after such removal, and all proceed- 
ings to forfeit it and render judgment upon it 
against the sureties are coram non judice and void 
Davis v. South Carolina, U. &. 8. C., April 28, 
1883; 28. C. Rep. 636. 


9. REVENUE Law -SURVEY OF DISTILLERY—WAIVER. 
Although no copy of the survey of a distillery, as 
provided by section 3264 of the revised Statutes, 
has been delivered to the distiller when, at the 
time his bond is executed, he accepts the survey, 
and stipulates in writing on the report thereof 
that it shall be binding on him, he waives the for- 
mal delivery of acopy, and the difference between 
the taxes assessed according to the producing 
capacity of the distillery and those calculated on 
the reports of production may be collected in an 
action on his bond. Wright v. United States, U. 
8.8. C., April 16, 1883; 2S. C. Rep. 633. 
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10. SUBROGATION—LAND PLEDGED NOT THE PROP- 

ERTY OF THE DEBTOR. 

Where co-sureties on a bond enter into an agreement 
that each of them shall be liable for the payment 
of a certain part of the aggregate amount of such 
bond; that each shall be liable to the other for 
the full discharge of such sum and proportion, 
and that each shall indemnify the other from all 
claim by reason of said guaranty beyond such 
amount, and each executes to the other a mort- 
gage; the condition of which is that the mort- 
gagor shall perform on his part such agreement; 
in the event of the insolvency of the sureties, as 
well as the original obligors, such mortgages are 
not in equity securities for the payment of the 
principal debt, which inure to the benefit 
of the creditors upon the principle of sub- 
Togation. When a debtor who has given per- 
sonal guaranties for the performance of his obli- 
gation has further secured it by a pledge in the 
hands of his creditors, or an indemnity in those of 
his surety, it is conformable to the presumed in- 
tent of all the parties to the agreement, that the 
fund so appropriated shall be administered as a 
trust for all the purposes which a payment of the 
debt will accomplish; but this presupposes that 
the fund specifically pledged and sought to be 
primarily applied, is the property of the debtor, 
primarily liable for the payment of the debt, and 
it is because it is so that equity impresses upon it 
the trust which requires that it shall be appro- 
priated to the satisfaction of the creditor, the ex- 
oneration of the surety, and the discharge ef the 
debtor. The implication is that a pledge made 
expressly to one is in trust for another,because the 
relation between the parties is such that that con- 
struction of the transaction best effectuates the 
express purpose for which it was made. Hamp- 
_ton v. Phipps, U. 8.8. C., April16, 1888; 2S. C. 
Rep. 622. 


11. TAXATION—PROFITS OF RAILROAD COMPANY. 

Under act of June 30, 1864, c. 178, see. 122, as 
amended by act of J.ly 18, 1866, c. 184, the earn- 
ings of arailroad, used to pay interest or divi- 
dends, are taxable whether actual profits or not; 
ut earnings used for construction or earried to 
the account of a fund, are not so taxed unless they 
represent the profits of the company in its busi- 
ness as a whole. The law intended an annual 
statement of accounts, and when in such state- 
ments it appeared that a part of the excess of 
gains over 'osses had been used for construction, 
or added to some fund, a tax was to be paid on 
what had been so used or appropriated. This 
court has authority under sec. 701 of the revised 
statutes to remand a cause for ‘‘*such further pro- 
ceedings to be had in the inferior court as the 
justice of the case may require,’’ Little Miami, 
etc. R. Co. v. United States, U. 8. 8.C., April 
16, 1883; 2S. C. Rep. 627. 








RECENT LEGAL LITERATURE. 





BYLEs ON BILLS. A Treatise on the Law of Bills 
of Exchange, Promissory Notes, Bank Notes, 
and Checks. By the Right Honorable Sir John 
Barnard Byles, late one of the Judges of Her 
Majesty’s Court of Common Pleas. Seventh 
American from the Thirteenth London Edition, 
x Maurice Barnard a Pe Esq., of the Inner 

emple, Barrister at Law. With Additional 





Notes, illustrating the Law and Practice in the 
United States, by George Sharswood. Phila- 
delphia, 1883: T. & J. W. Johnson & Co. 


The really good works among law books have 


invariably the staying qualities which Tennyson’s: 


North Country farmer ascribed to his estate as 
compared with the ephemeral charms of feminine 


beauty: ‘‘Proputty, proputty sticks, and prop-° 


utty, proputty graws.’’ Tried by this standard 
few treatises in common modern use are entitled 
to a higher place in the public estimation than 
the volume before us. This is the Seventh Amer- 
ican from the Thirteenth London Edition. The 
preface of the first London edition is dated 1829. 
During all the years that have elapsed since that 
period, no law library has been regarded as com- 
plete in the direction of mercantile law which did 
not contain it. The character and method of the 
work are too familiar for it to require a more 
minute description at our hands. Of the present 
editions, it will suffice to say that it brings the 
citations down to date, and that the mechanical 
execution is excellent. 





LEADING CASES IN AMERICAN LAW OF REAL 
PROPERTY. Leading cases in the Law of Real 
Property, Decided in the American Courts with 
notes. By George Sharswood and Henry Budd. 
Philadelphia, 1883: M. Murphy. 

We have heretofore noted the growing popu- 
larity and manifest usefulness of series of selected 
cases upon special topics, or branches of the legal 
science, and have had occasion to review collec- 
tions of cases on Railway, Criminal, Probate and 
Corporation law. The importance of such a series 
upon the law of real property. especially to the 
courtry practitioner, a large proportion of whose 
business grows out of transactions in land, is 
manifest. In the volume before me the notes are 
much more voluminous than usual and are so 
elaborate in comparison with the sparsely scat- 
tered cases as to give the work much more the 
character of a treatise than a volume of selected 
cases. This we regard as a mistake. It cannot 
be said that there is a dearth of treatises upon the 
subject, but many lawyers who have no conven- 
ient access to complete libraries of reports, would 
have been glad to purchase a series of volumes 
giving in extenso reports of the principal cases 
showing the varying shades of discussion upon 
the most important topics ef that branch of the 
law. The notes, which should not occupy too 
liberal a space, should be kept subsiduary to the 
text of reported cases. It seems to us a pity that 
the work should have been undertaken without a 
more careful consideration of the actual needs of 
the situation. The mechanical execution .is only 
moderately good. 
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QUERIES. AND ANSWERS. was a forgery. C 1),,¢ default, and D was not sued. 
Was E’s plea good ‘on jemurrer? X. 





[*4* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to querves will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of*facts of particular cases 
must, for want of space, be invariably rejected. A y 
communicationsare not requested. 





QUERIES. 


41. A is fined by a justice of the peace for a misde- 
demeanor and appeals. He partiatily completes a re- 
cognizance by furnishing one surety—the statute re- 
quiring sureties—and offers tofurnish another surety, 
but justice says it is satisfactory as it is, and releases 
the prisoner. The recognizance not complying with 
the law does not give the district court jurisdiction. 
Query. The district court never having acquired juris- 
diction, has the justice lost his jurisdiction by allow- 
ing the prisoner to depart out of court without giving 
the proper bonds? G. 

Beloit, Kansas. 





42. A executes a note bearing ten per cent. interest 
on its face, with B as indorser, ten per cent. being 
legal at the time. Afterwards the legislature passes 
an act fixing six per cent. as the legal rate of interest, 
and declaring excess over that rate usury. Subse- 
quent to the passage of this act the note in question is 
renewed, with the same indorser, and still bearing 
ten per cent. on its face. A, the maker, goes through 
bankruptey and gets his discharge. Can the holder 
recover from B, the indorser? X. 

Knoxville, Tenn. 





43. A entered into a written contract with B, by 
which he sold to B all the oak, ash, poplar and wal- 
nut trees on certain described lands fora stipulated 
price, paid at the time. B was to have one year in 
which to remove said timber, which he covenanted to 
do. B cut down all the trees within the year, but 
failed to remove them. Can he doso afterwards? 
When did the titie to the timber pass? Does the doc- 
trine laid down in Boisaubin v. Reed, 39 N. Y. Ct. 
App. 323, obtain in Western timbered States? zs 

Peru, Ind. 





44. Where the probate judge grants a temporary in- 
junction, during the absence of the district judge 
from the county, and the party enjoined is in con- 
tempt for a violation of the same, can the probate 
judge punish for the contempt, or has the district 
judge the authority alone under the Kansas practice. 

Wyandotte, Kan. G. 





45. Arecovered a judgment against B before C,a 
justice of the peace. B paid the amount to G, who 
indorsed the judgment ‘ ‘satisfied in full; see receipt 
of constable.’’ Afterwards C represented to A that 
D, the constable, who was then absent from the city, 
and whose term of office had expired, had collected 
the money and spent it, but that as afriend of D he 
(C) would procure for A, D’s note with good securt- 
ties for the amount if A would not sue on his bond, 
To this A agreed. Afterwards C delivered to A the 
joint note of himself,D and E. Ona suit by A against 
the makers E pleaded that he signed the note as secu- 
rity for D at the request of C, and that D’s signature 





Pine Bluffs, Ark.’ 





46. The School Luw of Nebraska, provides that the 
annual meeting of each school district shall be held on 
the first Monday of Apr’ each year, and is silent as to 
whether this meeting cap be adjourned by the legal vo- 
ters at this meeting, to’ a day certain, exc>pt as to 
designating a site. Can the annual meeting be ad- 
journed, andif so can the voters attending the ad- 
journed meeting proceed and change from a board of 
three to a board of six, as our statutes provide we 
may do at the annual meeting if we have one hundred 
and fifty children of school age. Is the change good if 
the old board, excepting one officer, recognize the 
change, and new board proceed to act? Cite authori- 
ties please. M. 

Wisner, Neb. 





47. A was indicted for felonious assaulton B. The 
indictment charged ‘ ‘that A did unlawfully, willfully 
and feloniously, with a certain knife, said knife be- 
ing a dangerous and deadly weapon, make an assault 
on the said B, and did then and there inflict three sev- 
eral wounds on the said B with the intent to kill, 
main and wound the said B against, etc.’’ On the 
trial of said indictment, at the close of the evidence on 
the part of the State, the defendant moved the court 
to instruct the jury to return a verdict of not guilty, 
for the reason that the indictment did not charge that 
the maiming and wounding was done feloniously. The 
court gave the instruction, and the jury returned a 
verdict of not guilty. Would such a verdict and judg- 
ment of acquittal be a bar to a prosecution for the 
same offense? Answer will please cite authorities. 

G. & M. 





48. B, by contract in writing, agreed, fora valuable 
consideration with C, to execute and deliver to C a 
good deed, conveying to C certain lands when and so 
soon as he, the said B, should get good title thereto. 
Afterward said B, without having obtained a good 
title thereto, conveyed said land to D, D having full 
notice of said contract. Afterward the said D pur- 
chased said land of the legal owner, and thereby ob- 
tained a good title to said land. Now, C brings suit 
against D to divest him his title to said Jand and vest 
the same in C. Can he recover? Cite authorities. 

F. &G. 





49. What construction must be put on the following 
will? ‘*In the Name of the Benevolent Father of all. 
Salnes Backer of Hendricks Township State of Indi- 
ana. Do makand Publish this my will and testament. 
Item. igive and Devise to my Beloved wife, Mary 
Backer, in Lieu one third of the money of which my 
Farm Brings, for wich I want it sold after my just 
Débs is paid Paid. Igive Henry Becker his Book 
acount and Note for his share, Solomon Backer, 
George Backer, John Backer, Jacob Backer, Chris- 
tian Backer, my sister susan Traan, to children of 
my Brother Daniel Backer, for which i want Divided 
equal Between the above Brothers airs and my Broth- 
ers and sisters * * * Samuel Becker.’* It will be 
noticed that the will is most remarkably constructed. 
It is needless to say that it was written by a Justice of 
the Peace. Henry Becker isa brother. Is he to be 
limited to the book account and note? oris he in- 
cluded in the last clause? Please give authorities. 


60. A owned 100 acres of Jand in Indiana, He is a 
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married man, and deedsit direct}, ¢9 JB, his wife. Then 

B deeds it to C and A enters the jeedi as B’s husband. 

Where is the title? Is it allin C, or is there mot an 

undivided one-half in B? Deeds were made since 

1853. W. 
Vincennes, Ind. 





a 

51. Aand Bare brothers and 1ino?s, having the same 
guardian. Each have inherited.a tract of land. A 
owning. White Acre and B Black Acre. The guardian 
for the support and education of A obtains an order 
as she supposes to sell White Acre, but by oversight, 
she petitions the probate court for and obtains an 
order to. and sells and conveys by guardian’s deed in 
regular form Black Acre, and the proceeds are de- 
voted to the support and education of A. This in 
1876. In 1880, B becomes of age and by suit on his 
paramount title, evicts the purchaser under the guar- 
dian’s sale and deed. A has become of age, and is 
possessed of ample property to repay the purchaser. 
Has the purchaser at guardian’s sale any remedy 
against A? Ifso what is it? Please cite authorities. 





62. In an action for money laid out and expended, 
against two defendants A B and C D, the verdict of 
the jury was in this form: ‘‘We, the jury in the above 
entitled action, find for the plaintiffs and against both 
defendants, in the sum of $00.00; and in addition 
thereto we find for the plaintiffs and against the de- 
fendant A B, inthe sum of two thousand eight hun- 
bred dollars.’’ Is it error to enter judgment for costs 
for the defendant C D? X. 

Deadwood, Dakota. 





53. A had goods coming by express. He claimed 
damages for delay. On their arrival, however, with- 
out presenting his claim for damages, and without 
protest, on demand by the agent for $50 due as 
charges for carrjage, payable before delivery of the 
freight to him, he drew his check for that sum on a 
bank where he kept his account, and where he then 
had funds in an amount over $50. The goods were 
delivered to him, on receipt ofthe check, and in the 
belief that it was good, on presentation at the bank 
the check was.not paid, and it appeared that before 
giving it the drawer had directed the bank not to pay 
it. Was this check a false token, under the statutes 
in force in the States of this country generally? X. 

Deadwood, Dakota. 





54. Acting under a pretence of authority by virtue 
ofa chattel mortgage, A breaks the close of B and 
takes away B’s chattels. B recovers his chattels and 
nominal damages in replevin, showing in the triab 
that the chattel mortgage had been paid though not 
cancelled. Can B. then have his action quare clausum 
for the damage done to his close? Or has he ex- 
hausted his remedy by the replevin? Is the second 
action defeated by the recovery under the first, on 
ground that there was but one cause of action? Give 
authorities. H. F.F. 





55. A sues B inthe United States District Court of 
Mississippi, and obtains judgment against him. Subse- 
quently C sues B in the State court and obtains judg- 
ment and has his judgment enrolled aecording to the 
State statute. Afterwards C has execution to issue, 
and levies upon and sells property of B’s. A claims 
the money arising from C’s sale, on the ground that 
his judgment is a prior lien to C.’s._ C resists this ac- 
tion on the ground that A has no lien since he fails to 





have his judgment enrolled according to the State 
Statute. The statutes of Mississippi require all judg- 
ments of United States and State Courts to be enrolled 
in the county in which the preperty is situated in 
order to constitute a lien. Under the above state of 
facts is it necessary for A to have his judgment en- 
rolled, before it will become a lien upon B’s property? 
Cc. 


Aberdeen, Miss. 


oo 


56. R’s mother was killed by negligence of a railroad 
when he was twenty and one-half years of age. Nine 
months after death of his mother he brings suit 
against said railroad for $5000 damages in his own 
name. All parties live in Missouri and suit is brought 
Missouri. Sec. 2121 of Missouri Rev. Stat. provides 
among other things, that, ‘*ifthere be no husband 
or wife, or he or she fails to sue within six months 
after such death the minor child or children of the 
deceased'may sue.’’ Sec. 2125 provides, that, every 
such action shall be commenced within one year after 
the cause of such action shall accrue. Was R barred 
from bringing this action after he ceased to be a 
minor, but within the one year from the time the 
action accrued? Theodore W, 

Kansas City, Mo. 





NOTES 





——On the trial of Mr. Lodge, a clerk in the 
Munster Bank, for robbery of £5,500 from thatin-. 
stitution, an angry passage occurred, on the 22nd 
inst., between the traverser’s counsel, Mr. Boyd, 
Q. C., and O’Brien, J., who presided. The 
learned judge had charged the jury yery strongly, 
concluding by saying, ‘it would be their duty to 
consider all the evidence laid before them, and 
to act upon it in the way their conscience dictat- 
ed.”> Mr. Boyd, when the jury had retired, said 
he would ask his lordship to leave some question 
to the jury. He thought his lordship had 
left very little question in the case at all. 
His lordship was bound to tell them that 
if they had any reasonable doubt on the evidence 
of the guilt of the prisoner they were bound to 
give it to him, and he (Mr. Boyd) would ask his 
lordship to do that. ‘Iam not bound to do that 
at all,” said the judge. “I donot know,”’ said 
Mr. Boyd, ‘‘what question your lordship has left 
to the jury.”’ ‘‘The guilt or innocence of the 
prisoner, and your observations, I must say,’’ ob- 
served the judge, ‘‘are quite unusual, and ought 
not to be repeated.’ *I think, my lord,’ re- 
peated the undaunted advocate, “the charge was 
of avery unusual kind, for there was no ques- 
tion left to the jury.”’ The jury, after a quarter 
of an hour’s deliberation, found the prisoner 
**Not guilty,’’ and he was discharged from custo- 
dy.—Bench and Bar. 
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Duress by lightning rod agent in Indiana. C. T., 161. 


EASEMENT. 


Easement of way is an incumbrance within a cove- 
enant of warranty, dig. S.C. lowa, 157. 

Manner of using a right of way, dig. S. C. Pa., 380. 

Use of right of way runs with land,dig. S. O. Pa., 337. 

“Ways of necessity implied by grarit.” Canadian Law 
Times, 124 

“Ways of necessity by implied ponerratten, exception 
or regrant.”” Canadian Law Times, 


EJECTMENT. 


Acknowledgment by payee of deed of trust of satis- 
faction after assignin ent of demand, a nullity, dig. 
8. C. Mo., 417 

Ejectment and not bill in equity is the proper remedy 
tor a creditor against a fraudule nt conveyance, dig. 
8. C. Pa., 438 


ELECTION. 


Offer of a candidate to accept less compensation shen 
the salary of the officeis bribery. State v. Etling,S 
C. Kan., 176. 


EMINENT DOMAIN. 


Compensation, precedent to occupancy. Chambers v. 
Cincinnati, etc. R. Co., in full, 8. C. Ga., 29. 
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EQUITY. 

A corporation is subject to the rule that he who 
asks equity 24 come into court with clean 
hands, dig. C.C., D. Kan., 56. 

Bill ot review Sen paciiet dig. S. C. Ind., 58. 

Consent to debtor’s discharge in bankruptcy to affect 
anew promise. OC. T., 80. 

He who asks equity must do equity, dig. 8. C. Neb., 

“He who hath committed iniquity shall not have 
equity.” Q. & A., 16. 

Inadequacy of consideration _not sufficient to justify 
rescission of contract, dig. 8. C. Ind., 77. 

yy Ay as a bar son equitable reltef. Lansdale v. Smith, 

n full 3. 

Laches as a ae to relief, dig. U. 8. S. C., 137. 

Lien of constructive trustee for money advanced to 
raise incumbrances. Lockwood v. Bassett, in full, 
8. C. Mich., 75 

Limits of jurisdiction under plea of adverse posses- 
sion, dig. Md. Ct. App., 380. 

eee securities. Dunn vy. Buckley, in full, 8. C. 

is., 34. 

Reformation of deed e ome of mistake. 
Sackett, in full, U. 8. 8S. C., 

Remedy of creditor against a ai audulent conveyance 
is by ejectment and notin equity, dig. S. C. Pa., 438. 

a of contract for mistake or fraud, dig. S.C. 

'a., 379 

Specific performance of contract to deliver mining 
—- True v. Houghton, in full, 8. C. Colorado, 
9 

Suit ~ 4 exe 7 on mortgaged chose in action, 
dig. U. 8. C., 837. 

Vi + aa declarations of intention to release debtor. 
Irwin v. Johnson, in full, N. J. Ct. Err. & App., 189. 
‘Will not order reconveyance of property fr audulently 
— ed on applicatian of grantor, dig. 8. C. Colo- 

rado, 3 

‘Will not protect a fraudulent trademark by injunc- 
tion: Manhattan Medicine Co. v. Wood, in full, U. 
8. 8. C., 430. 

EQUITY JURISDICTION. 
Proceedings by assignee of chose in action, dig. U.S. 
8. O., 197 
EQUITY PRACTICE. 
Demurrer to bill of review, dig. U.S. S. a 197. 
Facts found in master’s report, dig. U. S. 8. C., 398. 


ESTOPPEL 

Account rendered, dig. U. 8. 8.C., 

oan of 2 married woman Titthing dower, 
dig. 8. C. 

Elements of peo sll dig. 8. C. Tex. 299. 

coors ze of misrepresentations to raise, dig. U. 8. 
8. C., 13 

Of a married woman by deed. Q. & A., 419. 

On beat of one making improvements, dig. U. 8, S. 
C., 137. 

Promptness of — inthe choice of debtors, dig. 
Eng. High Ct., Q. B. Div., 18 

EVIDENCE. 

“Admissibility of evidence of character in civil ac- 
tions.” Elisha Greenhood, 202, 

A witness can not be cross-examined as an expert un- 
less he has so testified in chief, dig. S. C. Pa., 238 

Burden of proof under plea of payment in action of 
account, dig. S. C. Neb., 137. 

“Compensation of Experts.’”’ Henry Wade Rogers, 45. 

Confession, to sustain a prosecution. Q. &A., 80. 

Cross-examination in Texas, dig. S. C. Tex., 397. 

Declarations of officers of corporations, dig. 8. C. Colo- 
rado, 277. 


Elliott v. 


«Evidence of insanity as a defense to murder.” @. R. 
Eldridge, 282 
*“‘Evidence—Peculiarities of handwriting.” John D. 


Lawson, I., 102; II., 122 
is og SH Res Gestzx.” Joseph A. Joyce, I., 2; IL, 


In tracing titles, identity of names is prima facie evi- 
dence e identi ty of person. Stebbins v. Duncan, in 


full, U. S. S. C., 368. 
Limits of nb of defendant in criminal 
case, dig. S. C. Mo., 96. 


Meaning of words and phrases as used in a particular 
business, dig. 8. C. Tex., 

Minutes of meeting of stockholders not exclusive evi- 
dence, dig. 8. C. Me., 358. 

art evidence to vary written contract, dig. U.S. S. 


Parol, to affect contract under seal, dig. N. Y. Ct. App., 





EVIDENCE—Continued, 
Pecuniary standing of defendant, dig. S. C..Ind., 259. 
“Perjury and perjurers.” Leg. Ext., 99. 
Presumption —? upon failure to produce instru- 
ment, dig. Ky. Ct. App., 57. 
Privilege as to the testimony of physician. Gartside 
v. Connecticut Mut. L. Ins. Co., in full, 8. C. Mo. " 25 4 
Privilege of communications with counsel, dig. § 
Iowa, 157. 
wir ty to ye a4 answer criminating questions, 
dig. Md. Ct. App., 388. 
— of person in civil damage cases, dig. S.C. Kan., 


on aa of contents, destroyed by fire. Stebbins v. Dun- 
Ss 


can, in full, 
Qualification of medical expert, dig. 8. C. Mich., 259. 
“Right of a party when his own witness has made 
ertews contradictory statemeut.” W.A. Alderson, 


... duces tecum to officers of corporation to ~~ 
duce books and papers in Sg between thir 4 parties 
dig. U. S.C. C., 8. D. N. Y., 

wer of proof of loss ~ ~ EN dig. U. 8. 8. 

oy i. 
aneement of a to bind corporation, dig. Eng. H. 
., Ch. Div., 3: 


aie burden my ane in life insurance cases.” F. R 
Mechem, 365. 

The opinions of witnesses are not competent to show 
that the words “more or less’? would include a defi- 
c — of eight or nine feetin a city lot, dig. 8. C. 
Ga 


To show a deed ceed in form tobe a mortgage, 
dig. S. C. F 379. 
See Sienaiie, Tax Deed. 
EXECUTION. 
A sale of fixtures, a sale of realty, dig. Ky. Ct. App.,417 
Membership of Board of Trade not — » execu- 
tion, Barclay v. Smith, in full. 8. C. LiL, 


EXEMPTION. 


Not applicable y propesty detained by the pound- 
master, dig. S. C. Wis., 358 


aegeeinn ot dod property and waiver, dig. S.C. 
o, 18. 
FEDERAL JURISDICTION. 


Citizenship of previous holder of Ee eke coupons. 
Thompson v. Perrine, in full, U. S. 8. C., 128. 


Domicile as a test of citizenship. 6. F., sha. 
What is a Federal question, dig. U. S. s. C., 218. 


FEDERAL PRACTICE, 
Ree Ue of rr Nai property under local laws, 


FEDERAL SUPREME COURT. 
Jurisdictional amount, dig. U. 8. S. C., 179. 
Jurisdictional amount on appeal, dig. U. 8 8. C. , 417. 
Practice in cases from statements, dig. U. ‘3.3 .C., 318 
Question not reviewable on error, dig. U. 8. 8. C., 380 
Work accomplished in past session. ©. T., 381. 


FENCES. 
“Fence law.” 


FIXTURES. 
Portable furnace in a church not a fixture as between 
mortgagor and mortgagee, dig. N. J. Ch. Ct., 218. 
FORECLOSURE, 
See Mortgage. 
FRAUD 
What amounts to fraudulent purchase with a precon- 
ceived design not to pay, dig. 8. C. Ind., 77. 
See Statute of Frauds. 
FRAUDULENT CONVEYANCES, 
A conveyance by a husband to his wife in re- payt ous 
of loans by her not fraudulent, dig. U. 8. 8. C., 297. 
— of good faith on part of grantee, dig. S.C. Mich.,. 
ie 


Edmund P. Kendrick, 345. 


Evidence of fraud, dig. U. 8. 8. C., 57. 
Innocent purchaser for value, dig. N. J. Ch. Ct., 218. 


Property purchased for wife outof insolvent hus- 
band’s earnings. Robb v. Brewer, in full, 3. C. Iowa, 


356. 
ee dates of deed and judgment as evidence, dig. 
8. C. Pa., 358. 


Samniies of judgment gootier is by ejectment and not 
in equity, dig. 8. D. Pa., 438. 

Services of children as ‘consideration, dig. U. 8.0. C., 
D. Oreg. , 96. 
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GIFT. 

“ Donatio mortis causa.”” Harris Richardson, 482. 

Donatio ‘causa mortis — delivery with qualifications. 
Basket v. Haskel, in full, U. S. 8. C., 347. 

GRAND JURY. 

The name of one non-resident being upon a panel of 
forty-eight grand oe, which is not drawn upon 
thé grand jury, will not vitiate an indictment, dig. 
Md. Ct. App., 358. 

GRAVE. 
“Cremation of the Dead.” Justice of the Peace, 465. 
“Grave yard law.” Charles Burke Elliott, 161. 


GUARANTY. 
Construction of continuing guaranty, dig. S.C. Neb., 


Construction of guaranty, dig. 8. C. Neb., 57. 
Discharge of surety by change in contract, dig, 8.C. 
‘ex., 457. 

Discharge ot surety by extension to principal. Dixon 

v. Spencer, in full, Md. Ct. App., 454. 
GUARDIAN AND WARD. 

Guardianship ceases upon marriage of female ward, 

dig. 8. C. Tex., 277. 
HABEAS CORPUS. 

Jurisdiction of Federal Supreme Court in case of, dig. 

U. 8. S. C., 118. 
HIGHWAY. 

Is a public highway anincumbrance? Q. & A., 419. 

Trespass of animal driven along a highway, dig. 
Eng. H. Ct., Q. B. Diy., 179. 

ILOLMES, OLIVER WENDELL. 
“Doctor and Judge.” —A new poem by, 139. 
HOMESTEAD. 

Abandonment in part, dig. S. C. Tex., 299. 

A double house, part of which only is occupied as 
homestead, can not all be heldas exempt. The fact 
that itis mortgaged makes no difference, dig. 8. C. 

+, 319. 

Alienation of, procured by duress of wife by husband 
invalid. Vancleave v. Wilson,in full, 8. C. Ala., 94 

As applied to debts due the United States. Fink v. 
O’Neil, in full, U. 8. 8. C., 9. 

Continuance of the exemption, dig. S. C. Ga., 157. 

Execution sale of tract containing homestead in one 
piece void, dig. S. C. Minn., 37. 

Failure to make application to have it assigned, dig. 
8. C. Ga., 238. 

How affected by antecedent indebtedness, dig. Ky. 
Ct. App., 479. 

Land ey mg with the proceeds of, not exempt, 
dig. S. C. lowa, 37. 

Must consist of single tract, but subsequent division 
by the taking of an easement by the right of emin- 
ent domain will not affect it, dig. 8. C. 8., 37. 

Property used as a hotel, dig. 8. C. Cal., 198. 

Protection of the interest of wife and children, dig. S. 
C. Mich., 96. 

Wife’s eg under mortgage of. Dunn v. Buckley, in 
full, S. C. Wis., 34. 

HUSBAND AND WIFE. 

Contract of femme sole trader, dig. 8, CU. Pa., 118. 

Counsel fees as necessaries for wife. Conant v. Burn- 
ham, in full, 8. Jud. Ct. Mass., 15. 

Deed to both jointly, survivorship, dig. S.C. Mich., 259. 

Duress of husband in procuring the alienation of 
homestead. Vancleave v. Wilson, in full, 8. C. Ala., 


Husband’s liability for wife’s ante-nuptial debts does 
not extend to counsel fees in former divorce pro- 
ceedings. Musick v. Dodson, in full, S.C. Mo., 228. 

Liability of married woman on contract for benefit of 
her separate estate, dig. U. 8. C. C., 8. D. Ga., 57. 

Limits of wife’s agency, dig. S. C. Kan., 259. 

“Married women’s debts.” John F. Kelly, 242. 

Wife’s ht to earnings as clerk for insolvent hus- 
band. Q. &A., 99. 

See Married Woman. 

IMPROVEMENTS. 
* Right of a bona fide occupant of land to his improve- 
ments.” Henry Wade Kogers, 821. 
INCUMBRANCES. 
Do covenants against, run with the land. Q. & A., 419. 
Is a public highway an incumbrance? Q. & A., 419," 
INFANCY. 
 - omameacl Negligence of Infants,” A. G. McKean, 





. 


INFANCY—Continued. 


Infant not bound by contract of tenant in commom 
for benefit of common estate. Dillon v. Bowles, in 
full, 8. C. Mo., 455. 

Negligence imputed to infant. Galveston, etc. R. Co. 
y,. Moore, in full, 8. C. Tex..273. 

Service of process on guardian ad litem in suits against 
infants, dig. S. C. Fla., 259. 

INJUNCTION. 
Contempt in violat'ng, dig. 8. C. Wis., 118. 


Equity will not protect a fraudulent trade mark by in- 
jenesies, Manhattan Medicine Co. v. Wood, in full, U. 


Restraint of threatened contempt by injunction, dig. 
Eng. H. Ut., 268. 


Will not lie to prevent a change of grade in city 
~ ae Moore v. City of Atlanta, in full, 8. C. Ga., 


INJUNCTION BOND. 


Counsel fees as damages on injunction bond, dig. 8.C. 
Cal., 198. 


INSANITY. 


“Civil Liabilities of Lunatics.” Wm. L. Murfree, Sr., ~ 
422. 


Definition of, as a defense to charge of homicide, dig. 
8. C. Cal., 57, 

Evidence of insanity as a defense to murder. G. R. 
Eldridge, 282. * 

Insanity as a defense in Wisconsin. C. T., 181. 

Issues where insanity is pleaded asa defense. Cor- 
resp., 460. 

Support of lunatic and family, dig. 8. C. Pa., 277. 

The commission of a crime not alone sufficient evi- 
dence to establish. Karow v. Continental L. Ins. 
Co., in full, 8. C. Wis., 233. 


INSURANCE. 
Notice of forfeiture, dig. Md. Ct. App., 238. 


Payment of premiums by stranger will not create a 
lien upon an insurance policy. C. T., 421, 


Co-operative. 

Acceptance of assessments after knowledge of false 
statements in oo gree eee a waiver of forfeiture. 
aaa Mut. Aid Ass’n v. Riddle, in full, 8. C. Ind., 

de 
Fire. 

Custon of trade as to “gunpowder and petroleum, dig. 
8. C. Ohio, 438. 

Increased risk, consequent upon the assignment of 
policy, dig. S.C. Pa., 299. 

Insurable interest of judgment creditor. Spare v. 
Home Mut. Ins. Co., in full, U. 8. C. C., D. Oveg., 352. 

Subrogation of insurer upon sale of premises, dig. 
Eng. Ct. App., 439. , 

Unauthorized removal of property works a forfeiture. 
eee v. Prov. Washington Ins. Co., in full, S.C. R. 

+» 193. 

Value stated in application, dig. 8. C. Ohio, 439. 

Where there is nothing in the policy to the contrary. 
the insurance company is not relieved from liabil- 
ity because the propertv was burned by the assured 
while in a state of insanity, nor unless the burning 
was caused by the voluntary act, assent, procure- 
ment or design of the assured. Karow v. Continent al 
L. Ins. Co., in full, 8. C. Wis., 233. 


Life and Accident. 

“Burden of proof in life insurance cases,” F. R. 
Mechem, 365. 

Exception of poison from accident policy, dig. S. C 
Pa., 439. 

Father’s interest in policy for benefit of child, dig. S. 

Father's interest in policy for benefit of infant daugh- 
ter. Glanz v. Gloeckler, 8. ©. Ill., 268. 

am in policy against assignment, dig. S. C. 
Pa., 18. 


INTEREST. 

Rate of, payable after maturity, dig. S. C. Onio, 119, 

Where a note stipulates generally for a certain rate of 
interest without specifying what rate shall be paid 
after maturity, it will be regarded that the contract 
rate was intended and not the rate allowed by stat- 
ute in cases where no rate is expressed. Shaw v. 
Rigby, in full, 8. C. Ind., 54. 


INTERNATIONAL LAW. 
“Some points of international law.” Francis Whar- 
ton, 382. 
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UINTER-STATE COMMERCE. 
Improvement of navigable rivers by the State. Huse 
v. Glover, in full, U. 8. C. C., N. D. ILL, 449. 


JUDGMENT. 
Entirety of a judgment, void as toa part of the de- 
— Hanley v. Donoghue, in full, Md. Ct. App., 
Power of court over, after term, dig. U. 8. C. C., D. Col- 
orado, 198. 
Sheriff pes pone by deed to which he is not a party, 
dig. U.S -, 58, 
Upon ananthor ized appearance of attorney void, dig. 
8. C. Kan., 496, 
JUDICIAL REFORM. 
ot yeaa of referees and justices by costs. C. T., 


Despatch of business by the Kansas Supreme Court. 

Judicial lack of brevity. C. T., 61. 

Judicial prolixity. C. T., 341. 

Making up records in appealed cases. C. T., 1. 

More judicial prolixity. C. T., 361. 

More about judicial prolixity. C.T., 381. 

Recommendations of the Missouri Bar Association for 
the relief of the Supreme Court. C.T 

JUDICIARY. 

Criticism of Judicial Acts by Legal Journals, C.-T., 231. 

Criticism of Judicial Acts by Legal Journals, corresp., 
336. 

JURY TRIAL. 

A defense ~ Woolridge v. State—Irregular verdict. 
Corresp., 

A misspelled verdict in Texas. Corresp., 415. 

Court’ he eg to withdraw a case from jury, dig. U. § 

Discretion of court in directing a verdict, dig. S. C. 
Wis., 37 

Discretion of court in directing a verdict, dig. U. 8. S$ 

+» 308, 

Discussion of facts not in evidence in argument to ju- 
ry, dig. 8. C. Cal., 258 

Evasion ot jury duty. ©. T., 201. 

Evidence to show misconduct ot jurors, dig. 8. C. Ind., 


458. 
Exercise of right of peremptory challenge, dig. 8. C. 
Kan., 180, 


Immaterial omission will not ren ler verdictirregular, 
dig. S. C. Minn., 417 

Incompetency of juror because of mon-age, dig. Md. 
Ct. App., 439. 

aneonee to affect competency of jurors, dig. 8. C. Ga., 


Interest to affect competency of juror, dig. 8. C. Neb., 
439. 


Misconduct of jury in use of intentoaing liquors. 
Jones v. State, in full, S. C. Colorado, 409. 

Misconduct of juror in vi-iting premises where burg-. 
lary was committed, during the trial dig. S.C. Cal.,96 

Misspelled verdict in criminal case. Woolridge v. 
State, in fall, Tex. Ct. App., 314. 

Province of the jury in cases of negotiable paper 
fraudulently altered. C. T., 141 

Recalling a eid 9 further instructions notimproper, 
dig. 8. C. Pa., 398 

Remarks of court to spectators, dig. S. C. Ga., 277. 

Scruples of juror as to death penalty to render: him, 
— Jones v. State, in full, 8. C. Coiorado, 
409. 


The presumption is against the waiver of the right to 
have issues determined by the jury. Hodyes v. Eas- 
ton, in full, U.S. 8. C., 88. 

The Texas courts on verdicts, irregular because of 
misspelled words. C. T., 361. 

Vv agg eengnes as not responsive to issue, dig. S. C, 

Pa... 


me daar in advance by counsel of misconduct of jury, 
dig. S. C. Ga., 299. 
Woolridge v. State criticized, C. T., 321. 
JUSTICE OF THE PEACE. 
Compensation of, by fees taxed as costs. O.T., 81. 


LANDLORD AND TENANT. 

“Covenants in leases—Lessor’s covenants.” Charles 
Burke Elliott, 362. 

Lease, with “refusal of premises for another year,” 
dig. S. CO. N.C., 18. 

ee, for negligence of tenant as to water fixtures, 
dig. 8. C. Me., 299. 

No implied liability of landlord to = “i repairs. Per 
cell v. English, in full, 5. C. Ind., 23 





LANDLORD AND TENANT—Continued. 

Removal of Fixtures, dig. 8. C. Pa., 259. 

Rights of mortgagee of ~~ <" possession where the 
crop is made on shares, 7 

Right to declare a forfeiture paresng es ea within 
a reasonable time, dig. 8. C. Neb., 96 

Waiver of forfeiture for non-payment of taxes, dig. N. 
Y. Ct. App., 97. 

Wager of thirty days’ notice, dig. S. C. Dist. Columbia, 
277. 


When judgment against tenant is evidence against 
landlord, dig. 8. C. Tex., 277. 
LAW LIBRARY OF ST. LOUIS. 
Increase of fees and dues. C. T., 21. 


LAWS OF WAR. 
Purchase of cotton in insurgent territory, dig. U. 8.8. 
LEGAL JOURNALISM. 
Criticism of Judicial Acts by Legal Journaias, U. 1. 281, 
Criticism of Woolridge v. State, C. T., 321. 
“ Criticism of g@Judicial Acts by Legal J minals,' 
Corresp. 336. 
Journalistic Credit and courtesy, C. T., 441. 
LEGAL MISCELANY. 
“Doctor and Judge.”’--A new poem by Oliver Wendell 
Holmes, 3). 
Posthumous fame of lawyers, Leg. Exst., 275. 
Superabundance of lawyers. C, T., 221. 
“Wit of lawyers.” Leg, Ext., 159. 
LIBEL. 
“Libels imputing insolvency.” Justice of the Peace, 387. 
Measure of damages in libel cases, dig. 5. C. Ga., 238. 
Privilege in absence of express malice, dig. Eng. H. 
97. 


Privilege in discussion of topics of public interest. . C 
T., 21. ° 


LIEN. 

An equitable lien is not raised against an infant by 
the contract of his tenant in common for the benetit 
otcommon estate. Dillon v. Bowles, in full, 8, C. 
Mo., 455. 

Assigned, by Rarigagnent of note secured by mortgage, 
dig. 8. C. { 

Lien of poschnenane Dred trustee for money advanced to 
raise incumbrances. Lockwood v. Bassett, in full, 

. C. Mich., 75. 

Pay mentof premiums by stranger will not create a 
lien upon insurance pulicy, C. T., 421. 

Priority between vendor's lien and attachment, dig. 
8. C. Tex., 380. 

Pri iority of alimony to a mortgage not joined in by the 
wife, dig. 8S. C. Lowa, 37. 

Priority of mechanic’s lien over mortgage, dig. 8. C. 
Iowa, 37. 

Priority of mortgage over unrecorded deed, dig. U. S 

, D. Kan.,, 218. 
See Railroad Mortgage; Taxes, 


LIMITATIONS. 

Foreclosure of mor rtgage barred when debt is barred 
dig. U. 8. 8. C., 358. 

Long possession of co- -tenant and repudiation. «om 
mon title, dig. 8. C. Tex., 277. 

The statute runs in favor eg pote e trusts. Bakes 
v. Kennedy, in full, 8. C. Tex., 

See Statute of Limitations. 


MALICIOUS PROSECUTION. 
Bona fides as to probable cause, dig. Md. Ct. App., 458. 
Burden of wee yose the plaintiff. Suttoh v. Ander 
son, in full, 8. C. Pa., 355. 
Collection of debte by ‘criminal process, dig. S.C. Neb., 
78. 


Conviction before justice subsequently reversed by 
circuit court, not evidence of probable cause, dig. 8. 
C. Mich., 78. 
MANDAMUS. 
A civil action, dig. 8. C. Wis., 19. 
To compel acommon carrier to forward freight. C. 
Lg Ge 
To control judicial discretion, dig. U. 8. S..C., 418. 
MARRIAGE. 
Valid, where celebrated, valid everywhere. Thorp v. 
Thorp, in full, N. Y. Ct. App., 51. 
MARRIED WOMAN. 
Estoppel by deed. Q. & A., 419. 
Imperfect acknowledgment of married woman’s deed 
dig. 8S. C, Cal., 258. 
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MARRIED WOMAN—Continued. 
Liability as stockholder in national bank, dig. U. 8. C. 
C., E. D. Pa., 57. 
‘Married woman’s debts.” 
MASTER AND SERVANT. 
Injury by perils not contracted for, dig. S.C. Mich., 97. 
“Master and servant.” By J. M. Kerr, 262. 
Notice of defective machinery, dig. 8S. C. Tex., 209, 
Who is a fellow servant, dig. S. C. Mich., 259. 
MECHANIC’S LIEN. / 
Notice of the purchase of materials, dig. S.C. Iowa, 18. 
Service of process by publication, dig. S.C. Iowa, 23). 
Waiver of lien by acceptance of note, dig. 8. U. Oho, 


John F. Kelly, 242. 


See Lien. 
MISTAKE. 
Reformation of deed in ag ag = Ae om of mistake, 
Elliott v. Sackett,.in full, U. S. 5. C., 235. 


MISSOURI BAR ASSOCIATION. 
Meeting at Sedalia, C. T., 1. 


MORTGAGE. 
a ¢ parties in foreclosure of mortgage, dig. 8. C. 
an., 78. 

Effect of successive conveyances of part of mortgaged 
premises on lien, dig. 8. U. Pa., 97. 

Laches of mortgagee in not proving up claim against 
insolvent mortgagor’s estate, dig. S. C. Wis., 496. 

= ges and powers of sale.” Isaac H. Lionber- 
ger, - 

Mortgage of homestead afterwards abandoned in 
part, dig. 5. C. Tex., 

bh nol of mechanic’s lien over mortgage, dig. S. C. 

owa, 

Priority of, over unrecorded deed, dig. 8. C. Mo., 218, 

Quantum of proof of notice of unrecorded mortgage, 
dig. Md. Ct. App., 239. 

“Réceivers of mortgaged proper ty. »” Isaac H. Lion- 
berger, 85. 

ee of mortgagee in eenen of crop raised on 

ares, dig. 8. C. Cal., 

Unsatisfied anes o_o an foreclosure or deeds of 
trust, dig. U. 8. 8. C., 77. 

Where ‘several parcels of real estate are mortgaged, 
validity of the sale of one in foreclosure. Prior v. 
Baker, in full, 8, Jud. Ct. Mass., 50. 

See Conveyance; Chattel Mortgage; Fixture; Limita- 
tions; Railroad Mortgage. 

MUNICIPAL BONDS. 

Authority to issue rail road aid bonds, dig. U. 8. 8. C., 

458. 


Corporate purposes, dig. U. 8. 8. C., 418. 

Curative Statute to affect, dig. U. S. S. C., 480. 

Guaranty bonds, dig. U. 8. 8. O., 418. 

ar issue asa defense against a vona fide holder, 
dig. U.S. S. C., 239. 

ns of the recitals on the face, dig. U.S. S. 


In hands of holder with notice, dig. U. 8. 8. C., 57. 

Issued without my ag ab oar in the hands of 
bona fide holder, dig. U. S. 8. C., 496 

Presumption of bona fides, dig. U. 8. 8. C., 359. 

Purchasers must take notice of lack of power to is- 
sue. Merrill v. Town of Monticello,in ful , U. 8. C. 
C., D. Ind., 90. 

Subsidizing manufactures not a public purpose, dig.U. 
8. 8. C., 158. 

MUNICIPAL CORPORATION. 

Act validating bonds issued for the erection ot e 
school house, dig. U. 8. 8. C., 319. 

City taxes on rural lands, dig. S. C. Pa., 300, 

Exercise of bo -w poe in the removal ot dead ani- 
muls, dig. 8. C. Mo., 1 

Not liable to one ol by coasters on city ic nage 
Faulkner v. City of Aurora, in full, 8. C. Ind., 

Obligation to keep sewers in repaii, dig. 8S. C. Sugg ‘359. 

Power of a board of levee commissioners to make con- 
tracts, dig. U. S. 8. C., 158. 

NATIONAL BANK. 


Conspiracy to misappropriate moneys of a national 
bank, dig. U.S. S. 3-0, 438. 


Indictment for making false entry, dig. U. S. 8. C., 458. 
tO kb ay woman as stockholder, dig. U. 8. 
Cc. ay 
Liability of stockholder upon collusive transic: o 
stock, dig. U. S. 8. C., 320. 


= of officers before notary public, dig. U. 8.8. C., 








NATIONAL BANK—Continued. 

Preference of yateed States upon the bankruptcy of, 
dig. U. 8. S. C., 480. 

Where a national banking association has made no 
by-laws on the subject of transfer of its stock, the 
unrecorded transfer of such stock has precedence 
over the rights of an attaching creditor. Scott v. 
Pequonnock Nat. Bank,in full, U. 8. C.C., 8. D. N. 

” 


Wilful misapplication of funds, dig. U.S. S. C., 457. 


NEGLIGENCE. 
Alighting from a moving train as contributory negli- 
gence, dig. S. C. Tex., 459. 
Collision of passenger train, dig. U. S. S. C., 480. 
Contributory negligence in crossing railroad track,, 
dig. 8S. C. Wis., 497. 
- Geoeeanery negligence of infants.” A. G. McKean, 
Contributory negligence of one injured by obstruc- 
tion on sidewalk, dig. 8S. C. Pa., 119. 
Defective qpetisnee | to charge master for injury to 
servant, dig. S.C. Minn., 439. 
Exercise of due care in crossing a railroad track, dig. 
S. C. Mich., 97. 
Exercise of ‘reasonable wy a traveling on defective 
highway, dis. S. C. Ind., 
FO Gal -servant in same common employment, dig. S. 


Imputed to infant. 
full, S. C. Tex., 273 

Landlord not liable for peetgenece of tenant & t. 
water fixtures, dig. S. C. Me., 299. 

——— for injuries to railroad employ ees. 

c. Ry. Vo. v. Peavy, in full, 8. C. Kan., 

Liability of the ne ge 6-4 . jinachinery ‘for inju- 
ries caused by defects. C.T 1. 

ee ben ie 8 liability for po on machinery, dig. 
8 

“Master and servant.” By J. M. Kerr, 262 

Municipal discretion in method of constructing side- 
walks, dig, N..Y, Ct. App., 198. 

Obligation of municipal corporation to keep sewers in 
repair, dig. S. C. Pa., 359. 

es ~ a young stallion to run at large, dig. S. C. 

a., 19. 
ae injury by defect in city street, dig. 8. C.Wis., 


Galveston, etc. R. Co. v. Moore,i» 


Kansas. 


pencatiens of railroad employes. 

v. McDaniels, in full, U. 5. 5. 
“Supplying dangerous goods.” Y Sadie of the Peace, 145. 
See Landlord and Tenant. 


NEGOTIABLE PAPER. 
Addition ot seal to note to affect nezotiability, dig. S.. 
ch., 

Alteration of marginal figures in blank acceptance, 
dig. Eng. H. Ct., . Div. +, 357. 

“Doctrine of descriptio persone, as applied to bills and 
notes.” W. F. Elliott, 342. 

“eee and defenses under irregular indorsements. 

A. J. Hirschl, 402. 

“Excuses f »r notice to a drawer of a bill of exchange.”’ 
Chas. A. Buckman, 62. 

cia of an acceptor in blank upon paper subse- 
ee J fraudulently altered, dig. Eng. H. Ct., Q. 

° +3 

Marginal Seaees no part of a note. C. T., 421. 

Overdue “awe il coupons. Thompson y. Perrine, 
in full, U. 8. 8S. C., 123. 

Payment of paper held as collateral, dig. S. C. lowa, 


ee etc, R. Co. 
491. 


iestiaie of the jury in cases of negotiable paper 
fraudulently altered. C. T., 141. 

Stipulation for attorney’s fee, dig. S. C. Dak., 1% 

See Conflict of Laws. 


NEW TRIAL. 
——_ discovered evidence as ground for, dig. 8. C. 
nd., 398. 
See Criminal Law. 
NOTARY PUBLIC. 
See Depositions; National Bank. 
NOTICE. 
“Excuses for notice to drawer of bill of exchange.” 
Chas. A. Buckman, 62. 
Quantum of proof ot notice of unrecorded mortgage, 
dig. Md. Ct. App., 239. 
NUISANCE. 
Temporary obstruction of highways, dig. S. C. Neb., 
439, 
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* NUISANCE—Continued. 
What is a “noisome” business, dig. 8. C. Wis., 137. 
OPTION CONTRACTS. 


Intention of parties to option contracts, ‘tiv. U.S.{C, 


C., D. Iowa, 320, 


PARENT AND CHILD. 
Compensation for son’s services, dig. S.C. Mich., 159. 
PARTIES. 


Defect of parties in action of ejectment AL tenant in 


common against disseizor, dig. S.C. Neb 


Substitution of parties upon the Suggestion of death. 
368. 


Stebbins v. Duncan, in full, U.S. 8. C., 
PARTITION. 
Legal and equitable procedure, dig. U. S. S. C., 180. 
PARTNERSHIP. 


Effect of accounting between partners upon claim of 


firm creditor who has been guilty of laches, dig. 
Eng. Ct. App. 193. 


Individual debt, dig. S.C. R. I., 418. 
Implication to bind third parties, dig. 8S. C. Kan., 497. 


Partnership treditor’s right to ae out of 


partnership funds, dig. U. 8. 8. C., 
gO of firm creditors as to weds er goods, dig. U. 
7. 


Settlement, by m mutual agreement upon dissolution, 
n 


When real estate 4 is firm property, dig. S. C. Pa., 330. 


PATENT. 
Infringement of gas burner, dig. U. S. S. O., 37. 
Public use, dig. U.S. 8. C., 239. 
Reissue of patent of washboards, dig. U. 8. 8.C., 439. 
— void as broader than original, dig. U. 8. 8. C., 


—_ void as broader than original, dig. U. S. S. 
37 


wet. of ory of patent of dredge boat, dig. U.S. 
PAYMENT. 
be! a A waaay payment to bar recovery, dig. S.C. 
‘a., 78, 319. 
PENSION. 
Claim for double pension, dig. U.S. 8. C., 218. 
PERJURY. 

What is a material matter to amount to, dig. U.S. C. 

C., 8. D.N. Y., 77. 
PERSONAL. 
“Mr. Benjamin’s retirement.” Leg. Ext. London Daily 
News, 199. 
PRACTICE. 
ee of affidavit for attachment, dig. U. S. S. 
+» 136. 

Bill of review bars appeal, dig. S. C. Ind., 57. 

Discretion of court in allowing evidence to be intro- 
duced out of time in furtherance of justice, dig. S. 
C. Mo. 19. 

Disqualification of judge, dig. S. C. Ga., 239. 

Mandamus, a civil action, dig. 8. C. Wis., 19. 

“Rights of a party when his own witness has made 
previous contradictory statement.” W. A. Alderson, 
325. 

PUBLIC LAND. 
as claims of pre-emption rights, dig. U. 8.8. 
-, 418, 

Grant of swamp lands to States, dig. U. 8. 8. C., 497. 

Location and sale of —' " ategl purposes, within town 
site, dig. U. 8. 8.C., 

Railroad grants, dig. ‘g. : 8. C., 119. 

PUBLIC OFFICER. 


Interest upon funds in his hands, dig. U. 8S. 8. C., 180. 
Ss — government funds or goods, dig. U. 8. 


Official seal of public officer, dig. U. 8. S. C., 159. 

What is an “official act” to render sureties liable, dig. 
8. C. Neb., 98 

See Bond; Sureties. 


RAILROADS. 
— between connecting lines, dig. U.S. 8. U., 
337. 


Effect of consolidation upon outstanding indebted- 
ness. Be ge v. Wabash, ete. R. Co., in full, U. 8. C. 
C., D. Ind,, 251 

Liability for injury to ouplerene. Kansas Pac. R. Co. 
v. Peavy, in full, S. C. Kan., 339 





RAILROADS—Continued. 


Mandamus to compel carrier to exercise its public 
functions. People v. N. Y. Cent. R. Co., in full, N. Y. 
Supreme Ct., 151. 


Negligence in the selection of railroad employes. 
Wabash etc. R. Co. v. McDaniels, in full, U.S. 8. C., 


See Common Carrier. 
RAILROAD MORTGAGE. 
Assigned claims in foreclosure procedure, dig. U. S. 
«O04. 
Operas expenses pending foreclosure, dig. U.S. 8 
+» 320, 
State lien for taxes in foreclosure of, dig. U. 8.8. C., 159. 
REAL ESTATE. 
“Right of a bona fide occupant of land to compensation 
for his improvements.’ By Henry Wade Rogers, 321. 
REAL ESTATE AGENTS. 
“Commissions of real estate agents.” Murat W. Hop- 
kins, 442. 
RECEIVER. 
“Receiver: of mortgaged property.” Isaac H. Lion- 
berger, 85. 
RECORD. 
Amendment of record nunc “'? tunc. Lincoln yv. 
Thompson, in full, 8. C. Mo 
In tracing titles identity of names is prima facie evi- 


dence of identity < persons, Stebbins v. Duncan, 
in full, U.S. S. C., 


Of two deeds by ke same person to the same lan? 
riority of record will hold the, title. Stebbins v. 
uncan, in full, U. 8. 8. C., 368. 

REFEREES. 


The gragiee of compensating by fees taxed as costs. 


REMOVAL OF CAUSES. 
Citizenship of corporations in several States, dig. U. 
8. S. C., 418. 
Citizenship of parties, dig. U. 8. 8. C., 19. 
> enna of the act of March 3, 1875, lig. U. S. 8.C., 


Failure to file record, dig. U. 8. S. C., 440. 
Inseparable controversy, dig. U. 3.8. C., 359. 


Removal of case growing out of arrests by Marshall 
under revenue laws, dig. U. 8. 8S. C., 497, 
ey questions involved in single controversy, dig. 
9 ee nd 
REVENUE LAWS. 
Animals for besetting perpesse exempt from import 
duty, dig. U. 8. 
Arrests by mane dig. U. 8. S.C , 497. 


“Cotton ties” are aot “hoop-iron” within the import 
duties, dig. U. 8. S. C., 78. 

Custom duties on ale, porter, etc., dig. U. 8. S. C., 193. 

Custom duties on cotton laces, dig. U. 8. 8. U., 337. 

Custom , on mineral water in glass bottles, dig. 
U. S. 8. C., 393. 

Customs officers at ports of entry and delivery, dig. U. 


= 


8. S. C., 440 
a port duties on articles from east of Cape of Good 
Hope. dig. U. 8. 8. C., 119. 
i of importation in foreign mail, in material, dig. 
. 8. C., 


PO. eh of United States to make a contract, dig. U. 8S. 
Ss. 


nasa back of duties on imports paid under pro- 
test, did. U. 8. 8. C., 359. 


Sale of sugar in bond for import duties by assign- 
ment, dig. U. 8. 8. C., 119. 
ae 4 aR and bondof cigar manufacturers, dig. U. S. 
+, 418. 

Survey of Distillery, dig. U. 8. 8S. C., 497. 

Tariff act construed, dig. U.S. 8. C., 418. 
REVIEW. 

Bill of review bars appeal, dig. 8. C. Ind., 57. 
RIPARIAN RIGHTS. 

Alluvial deposits on shores of a lake, dig. 8. C. La., 98. 
SALE, 

we tae of contract as to delivery, dig. U. S. 8. 

9, 


Of good wiil of ays? agency. Barber v. Conn. 
ut. L. Ins. Co., in full, U. 8. C. C., N. D., N. Y., 396. 

Passing of title in the roo of chattels on the instal 
ment plan, dig. U. 8. 

Representations amounting to warranty in sale of 
My property, dig. 8. C. Wis. 
bens 3 mg 4 in delivery of per sonal property, dig. 

Ohio., 398. 
See Confiscation; Mortgage. 
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SEAL. 
Official seal of public officer, dig. U. 8. 8. C., 159. 
SEDUCTION. 
Contract for illicit intercourse will not amount to se- 
duction, dig. 8. O. Ind. 58. 
one divorce no bar to action for, dig. 8. C.Ind., 
480. 


SERVICE OF PROUESS. 
Sgefation implied in suffering default, dig. S.U. Tex., 


By pubiecticn in mechanics’ lien cases, dig. S. C. 
Ow: 


On pace ‘corporation, dig. U.S. 8. -C., 120. 
Sheriffs return not conclusive of fact of residence, dig. 
8. C. Neb., 359. 


SET-OFF, 
- Damages for which an action sounding in tort might 
be oad = in an action on a promissory note, dig. S. 
‘a 
Unliquidated damages set-off against note, dig. S. C. 
a., 259, 


SHERIFF. 
Not bound by suit to which he was nota party, dig. 


« Be De Usey 


SHERIFF'S DEED. 
Defective acknowledgment. Lincoln v. Thompson, in 
full, 8. C. Mo.. 66. 


SHERIFF’S SALE. 
Advertised in yg ! Pons invalid, Shaw v. Wil- 
liams, in full, 8. n 


SPECIFIC PERFORMANCE. 
bay ay Ag the proof of the contract, dig. Md. Ct. 


PP., . 
Of a contract iy deliver mining stocks. True v. Hough- 
ton, in full, 8. C. Colorado, 269. 


STATUTE OF FRAUDS. 
Posses-ion and oral sale of real property, dig. 8S. C. 
Wis., 199. 
eae with permanent improvements, dig. S.C. 
a., 
Undertaking to mares. \ al debt, default, etc., 0! an- 
other, dig. 8. C. Ga., 2 


STATUTE OF LIM SATION. 
ig 4 . ane of partner after dissolution, dig. S.C. 
a., 19. 

Offer to purchase, evidence of rec oguiiten of adverse 
character of possession, dig. 8. C. Cal., 199. 

Period of limitations can not be extended upon a 
mortgage of a homestead by husband without wife’s 
consent. Dunn v, Buckley, in full, 8. C. Wis., 34. 


STATUTORY CONSTRUCTION. 
“—- mill not an internal improvement, dig. U. 8. 8. 


Careless legislation and some of its consequences. 
? 
STOCKHOLDER. 
Liability for corporate debts upon the dissolutiou = 
the corporatiou. Burgess y. Seligman, in full, U.S 
Liability of married woman as stockholder in na- 
tional bank, dig. U.S. C. C., E. D. Pa., 57 
SUBROGATION. 
“A pointin the law of subrogation.” U.M. Rose, 27. 
A volunteer not subrogated, dig. 8. C. lowa, 38. 
Land a not the property of debtor, dig. U. 8. 8. 


SUNDAY LAW. 
An advertisement of a sheriff’s sale printed in a Sun- 
day paper is not a compliance with the statute, and 
. * e Dae An isinvalid. Shaw v. Williams, in’ full, 
In wo. 
Soua "signed on Sunday by surety, but delivered on 
a secular day to an innocent obligee, is binding, dig. 
8. C. Ind., 7s. 
SURETY. 
Immaterial alteration in note will not release surety. 
Latshaw v. Hiltebeitel, in full, 8. C. Pa.. 134. 
_ nun conclusive against surety 
ae, 
Pleading releuse ‘by extension, dig. 8. C. Ind., 120, 
See Bond. 
SURETIES. 
ve Ng sm by bond of public officers, dig. U. 8. 8. 
« oo She 
SUPREME COURT OF KANSAS. 
Despatch of business bythe. ©. T., 41. 


: 


Judgment a 
dig. 8. 





TAXATION, 


“feetin in the charter of a cemetery association #1! 
fecting its immunity from taxation, dig. U.S. 5. U., 


of bon bonds pane = of corporation by United States. 
Of f eapial stock of foreign corporation, dig. S. U. I'a., 


of p: profits ot railroad company, dig. U.S. S. C., 498. 
State lien for taxes in foreclosure of railroad mort- 
gage, dig. U. S. 8. C., 159. 
TAX DEED. 

Prima facie evidence that the requirements of the law 
have been fulfilled. Raley v. Guinn, in full, 8. C. 
Mo., 92. 

TAXES. 


What ‘s a voluntary paymentot, to bar recovery, aig. 
8. C. Pa., 78. 


TRESPASS. 
Form of tax deed, dig. U. S. 8. C., 58. 


TELEGRAPH. 
Contract qating liability for error in message, dig. 
Tex. Ct. App., 98. 
TENANT IN COMMON. 
Defect of parties in action of ejectment by tenant in 
common against disseizor, dig. 8. C. Neb., 77. 


TITLES. 

In tracing titles identity of names is prima facie evi- 
dence of identity of persons, and where there is no 
proof to rebut the prima facie presumption raised by 
the identity of names in the patent and deed offered 
in evidence, it will be deemed sufficient proof of 
identity. Stebbins vy. Duncan, in full, U. 8.8. C., 368. 

See Confiscation. 


TREASURE TROVE. 
Property abandoned derelict, lost, dig. 8. C. 


TRESPASS. 
“Filthy percolations.” Daniel McGowan, 65. 
Of —_— — along a highway, dig. Eng. H. Ct., 
. BD. DIV., 169. 

Power ot sale under a chattel mortgage is a license to 
enter mortgagor’s premises = take possession. 
Street v. Sinclair, in full, 8. C. Ala., 53. 

The Six Carpenters’ Case—a la Old English Ballad. 140. 


TRUST. 

Devise to charitable uses as (woe? "ad the rule 
against perpetuities, dig. U. S. 

Institution for education of Badwtg ro oa use, 
dig. U. 8. 8. C., 399. 

Lien of constr uctive trustee for money advanced to 
raise incumbrances. Lockwood v. Bassett, in full, 
8. C. Mich., 75. 

Purchase of trust estate by trustee, dig. S. U. 
rado, " 

Trustee charged with compound interest, dig. S.C. 
Wis., 259. 


Me., 359. 


Coto 


“When are trustees chargeable with compound inter 
est.” Emlin McClain, 236 
ULTRA VIRES. 
As a defense to an action on contract, dig. 8. C. Pa., 18. 
. Not adefense to actions upon beneficial contracts, 
dig. 8. C. Pa., 199. 
UNITED STATES 
Homestead exemption as agrnS to debts due to. 
Fink vy. O’Neil, in full, U. 8. 
Power to make a contract, dis. v. ‘8. cA C., 38. 
Preference of, as a claimant in bankruptcy, dig. U. 8. 
C., 480, 
USURY. 
Agent’s commission for negotiating loan, dig. Ky. Ct. / 
App., 480 
Facts shifting the burden of proof, dig. 8. C. Neb., 79. 
oe payable in gold is not usury, dig. 8. C. Pa., 


The defense of usury as affected mt, the repeal of the 
statute on which it depends, dig. U. 5. 8. C., 353. 
WARRANTY. 
An easement of way is an incumbrance within a cov- 
enant of warranty, dig. 8. C. lowa, 157. 
WILL. : 
ae: of privilege in house to widow, dig. N. J. Ch. 
-» 218. 


Cumaivenitied of devise to widow and after her death 
to children per stirpes. Q. & A. 138 
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WILL—Continued. 

Construction when an error is contained in the cod- 
icil, dig. Eng. Ct. App., 180. 

Devise in restraint of marriage—limitation over in 
event of widower’s second marriage. Bostick v. 
Blades, in full, Md. Ct. App., 413. 

Devise over after life estate in personalty, dig. S. C. 
Mich., 419. 

Evidence of undue influence, dig. N. J. Prerog. Ct., 219. 

Jus disponendi of life estate in personalty. Read v. 
Watkins, in full, S. C. Tenn., 406. 

“Publication and acknowledgment of wills under.” 
James Schoonmaker, 40° 

Testator’s mental capacity, dig. S. C. Mo., 19 

Undue influence as evidenced by a belief in spiritual- 
ism, dig. U. 8. C. C., D. Ind., 219. 





WILL—Continued, 
Undue paenente » affect testamentary capacity, dig. 


Ky. Ct. App., 

When ten a upon condition, dig. Ky. Ct. App. ,480. 
WITNESSES. 

“Compensation of experts.” 
WORDS AND PHRASES. 

“ Beyond a reasonable doubt,” dig. S. C. Ga.. 294 

“Internal improvements,” dig. U. S. 8. C., 

a mg the premises for another year,” dig. S. C. 


WRIT OF ERROR. 
See Criminal Law. 


Henry Wade Rogers, 45. 











THE CENTRAL LAW JOURNAL, 








LIST OF LEADING ARTICLES IN VOLUME 16, 





4pm in the Law of Subrogation. By U. M. Rose, 


A Rationale of the Law of Costs. By Warren Wat- 
son, 


Civil Liabilities of Lunatics. By Wm. L. Murfree, 
Sr., 422, 


Commissions of Real Estate Agents. By Murat W. 
Hopkins, 442. 


Contempt by Officers of the Court. By A. J. Donner, 


Contributory Negligence of Infants. By Addison G. 
MeKean, 428. 


Covenants in Leases—Lessor’s Covenants. By Charles 
Burke Elliott, 362. ; 


Cote Impossible of Performance. Irish Law 


, 


Cremation of the Dead. Justice of the Peace, 465. 


Doctrine of Le Personae as appiied to Bills 
and Netes. By W. F. Elliott. 342. 


Donatio Mortis Causa. By Harris Richardson, 482. 


Dates of Contract for Personal Services. Van- 
syckel & Wells, 208. 


Equities and Defenses under Irregular Indorsements. 
y A. J. Hirschl, 402. 


Evidenee of Insanity as a defense to Murder. By G. 
R. Eldridge, 282. 


Evidence—Peculiarities of. Handwriting. By John 
D. Lawson, I 102, IT 122. 


Evidence—Res Gestae. By Joseph A. Joyce, I 2, II 
22, III 42. 


Excuses for Notice to a Drawer of a Bill of Exchange. 
By Charles A. Buckman, 62. 


Fence Law. By Edmund P. Kendrick, 345. 
Filthy Pereolations. By Daniel McGowan, 65. 


Forbearance of Suit as a Consideration. By Murat 
- Hopkins, 6. 


Gambling Contracts. By A. G. MeKean, 225. 
Grave Yard Law. By Charles Burke Elliott, 161. 
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